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(i) 


The questions presented by this appeal are: 
I 


Whether the grant of a TV license should be held to result in, 
threaten, a concentration of control of mass media of communication, 
contrary to the public interest, when it appears: | 
(1) that the permittee owns two locally published daily 
newspapers that have in excess of 91% of the paid ; 
circulation in the area; : 
(2) that the permittee owns one of the five full-time AM 
broadcasting stations that deliver “service” in the | 


area; and, 


(3) that the permittee owns numerous other mass media 
of communication in adjacent and other areas; : 





and, when it further appears, after a hearing on a protest of such a 

grant, i 

(a) that there is no finding that the public interest, sas 
ience, and necessity would be served by such grant to 
such applicant; and : 

(b) that other qualified and responsible applicants were 
and are available? | 


0 | 
| 


Whether the Commission complied with the instructions contained in 
this Court's decision in Appeal No. 12, 252; or, more explicitly:- 
(a) Did the Commission appraise the share-time ! 

arrangement between intervenors not only so far as 
concerns the effect of such operation upon program- 
ming, but also the circumstances surrounding the | 
agreement reached between the intervenors to resolve 
their differences so as to obtain share-time licenses 
thereby avoiding a comparative hearing; and, : 





(ii) 


(b) Did the Commission effect a broad reopening of 


the case and re-examine with particular care the 
action it took with such speed in March 1953; and 
(c) Did the Commission build a record sufficient to 


support its final conclusions ? 


Ii 


Whether the protested grants were lawfully authorized by a majority of 
the Commissioners who participated in consideration of intervenors 


applications? 


A question herein reserved (pending disposition of appellant's petition 
for certiorari from this Court's decision in Appeal No. 14, 418) is 
whether the Commission properly resolved the rebroadcast issue in the 
proceedings below? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15, 005 


FEDERAL BROADCASTING SYSTEM, INC., 
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Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


| 
i 


and 


WHEC, INC., 
VETERANS BROADCASTING CO., INC., 


Intervenors. 


| 
APPEAL FROM A DECISION OF THE | 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT : 


Jurisdiction of the Federal Communications Commission: The 
decision from which this appeal is taken was released by the Federal 
Communications Commission on 14 March 1958. That decision denied 
a protest Federal Broadcasting System, Inc. had filed under Section 

| 
2 on 15 April 1958, Federal filed a timely motion for reconsideration with 


the Commission (pursuant to 47 USCA 405); and, that motion was denied by the 
Commission on 13 February 1959. ! 
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309(c) of the Communications Act of 19342 That protest challenged the 
grants of 11 March 1953, by which the Commission licensed WHEC, Inc. 
and Veterans Broadcasting Company, Inc., to operate on VHF Channel 
10 in Rochester, New York on a share-time basis.° 


Jurisdiction of this Court of Appeals: Pursuant to 47 USCA 402(b), 
and Rule 37 of the General Rules of this Court of Appeals, Notice of 
Appeal from the Commission's decision of 14 March 1958 (Federal's 
timely motion for reconsideration having been denied by the Commission 
on 13 February 1959) was filed within the thirty days allowed therefor 
(i.e., on 13 March 1959), wherefore this Court of Appeals has juris- 


diction over this case. 


STATEMENT OF THE CASE 


The decision of the Commission from which this appeal is taken 
denied a Section 309(c) protest after a hearing. The decision was re- 
leased on 14 March 1958, there having been a timely motion for recon- 
sideration which was denied on 13 February 1959. 


Federal Broadcasting System, Inc. is the appellant. Federal is 
the corporate licensee of WSAY, an amplitude broadcasting station in 
Rochester, New York. Federal's position in the Commission proceed- 
ings was that of a protestant under Section 309(c) — see citation in foot- 
note 2, supra, 


2 As amended, c. 879, Sec. 7, 66 Stat. 715, 716; and further amended, 
c. 110, 68 Stat. 35. 


? There have been two earlier appeals to this Court based on different aspects 
of this litigation. 


The first was Appeal No. 12,252, FEDERAL BROADCASTING SYSTEM, 
INC. v. FEDERAL COMMUNICATIONS COMMISSION (1955), 96 U.S. App. D.C. 
260, 225 F. 2d 560, cert. den. 350 U.S. 923. The Commission had denied Fed- 
eral a hearing on its Section 309(c) protest. In that case, this Court remanded with 
instructions that the Commission give Federal a hearing on the protest. From 
that hearing comes this appeal. 


The second case, Appeal No. 13,235, FEDERAL BROADCASTING SYSTEM, 
INC. v. FEDERAL COMMUNICATIONS COMMISSION (1956), 99 U.S. App. D.C. 
320, 239 F. 2d 941, affirmed the Commission's authority to allow WHEC and 
Veterans to continue their share-time operations on Channel 10 pending the hear- 
ing on, and final decision of, Federal's Section 309(c) protest. 





| 
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There are two intervenors. WHEC, Inc., one of the intervenors, 
is owned and controlled (85. 7%) by the Gannett Co., Inc. - WHEC, act- 
ing under one of the two grants here under attack, is the co-operator on 
a share-time basis on Channel 10 in Rochester. WHEC's position in 
the Commission proceedings was that of a licensee whose license* * 46 


challenged on the ground that the Commission erred in making the grant. 


Veterans Broadcasting Company, Inc. is the other intervenor. 
Veterans also operates a standard broadcasting station in Rochester, 
and holds the other license involved in this appeal. Veterans now 
operates on Channel 10 on a share-time basis with WHEC, and like 
WHEC enjoyed the position in the Commission proceedings of a licensee 





whose grant was under attack from non-Commission source. | 


As detailed in footnote 3, supra, the instant appeal is the third 
time that the present litigation has been in this Court. In reversing the 
Commission in Appeal No. 12,252, this Court of Appeals gave the fol- 


lowing guidance to the Commission:- | 
"™ * *. In the present case the Commission | 
should not conclude its hearing until it has built | 
up a record sufficient to support its final conclu- | 
sions. The speed with which it made its grant to | 
the intervenors seems to us to require that it now | 
act with particular care in its re-examination of | 
the matter. The re-examination should include an 
appraisal of the arrangement for joint operation by 
the intervenors, with reference not only to its | 
effect on programming but also to the circumstances 
surrounding the amendment of the original applica- 
tions and the initiation of the joint project. See | 
Clarksburg, supra." 96 US App DC at 265. 


i 
' 


* «he structure and holdings of the Gannett interests in newspapers, radio, 
television, etc., are detailed on several single-spaced pages of the decision, © 
commencing with paragraph 10 thereof. However, on page 25 of Gannett's 
"Rochester Times-Union" for 18 November 1957, while reporting the purchase 
(at $1,477, 239) of the TV station in Stockton, California, there appears a review 
of the Gannett holdings which includes, in addition to those listed by the Commis- 
sion, three other New York newspapers (Elmira, Utica, and Niagara Falls) and a 
1, 000, 000 watt TV station in Binghamton, New York. 


4a Actually, no license has yet issued to either WHEC or Veterans for operation 
on Channel 10; both are operating on temporary authority as authorized by Sec- 
tion 309(c), cited in footnote 2, supra. | 
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In CLARKSBURG PUBLISHING CO. v. FEDERAL COMMUNICATIONS 


COMMISSION (1955) 96 US App DC 211, 225 F2d 511, this Court had 
insisted that the Commission inform itself on what lay behind an agree- 
ment between two applicants who had resolved their differences ata 
time which, as in'the instant appeal, had apparently made it possible for 
the Commission to take quick licensing action in their favor without any 
hearing. : But, returning to this Court's decision in Appeal No. 12, 252, 
Judge Washington went on to say this:- 


5 in CLARKSBURG, on that point, Judge Bazelon said, in part here pertinent: 


"Withdrawal of the Broadcasting Corporation's application on Febru- 
ary 16, 1954 — one day before the grant was made — freed the Ohio 
Valley application from contest and the rigors of a comparative hearing. 
No explanation for the withdrawal was offered to the Commission. A 
letter from Ohio Valley's attorney, dated and received on the day of the 
withdrawal, merely advised the Commission that it had 'agreed to re- 
imburse Clarksburg Broadcasting Corp. in the amount of $14, 390 for out- 
of-pocket expenses incurred in the preparation and prosecution of its ap- 
plication. * * * *. 

"The Commission denied the protestant's request for an inquiry into 
the matter on the ground that the protest alleged no facts beyond the pay- 
ment itself. _* * *.* 96 US App DC at 219, 220. 

In the appeal now before this Court, Federal made no such request; but, as this 
Court pointed out in CLARKSBURG:- 

‘We are not informed — and we do not say — whether the Commis- 
sion's action satisfied the rule's specific requirement for completion of 
‘processing and review.' But we point out that neither the Commission's 
'review' function under the rule nor its licensing function under the stat- 
ute is performed merely by a determination (set forth earlier in its 
notice for consolidated hearing) that both applicants were ‘legally, tech- 
nically and financially qualified' to receive the grant. The Commission 
does not stand in the position of a 'traffic policeman with power to con- 
sider merely the financial and technical qualifications of the applicant. ' 
The preliminary determination, made on the basis of information re- 
quired by 8309(b), is neither a substitute for nor the equivalent of the 
conclusion required by 8309(a). Even under the Commission's rules, 
these are separate determinations. And it is clear that 8309(b)'s man- 
date — requiring, apart from the earlier finding, a considered finding 
that the grant will serve the public interest — must be followed even 
where an application is unopposed. 

| * * * * * 

"The Commission finds support for its action in its announced policy 
to accelerate the inauguration of television service after the ‘freeze’ on 
new television authorizations was lifted. Without minimizing the force 
of this objective, we think Congress did not intend that the Commission 
should abandon consideration of long range public interests in order to 
further short and, perhaps, doubtful ones. This court's decision in 
Mansfield Journal Co. v Federal Communications Commission made 
plain that, unless the Commission is properly assured that its action 
will serve the public interest, it should not make any grant."" 96 US App 
DC at 221, 222. 
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"For the reasons given, we think that a broad 
reopening of the case is called for by appellant's 
protest. The question remains: at the forthcoming 
proceeding, is the Commission bound to give appel- 
lant a comparative hearing on its application?* * *.” 
96 US App DC at 265 | 


This Court concluded that Federal was not entitled to a competitive 
hearing. That conclusion was reached after this Court indulged the 
assumption® that the Commission's minute of its 11 March 1953 session 
was correct in showing that three of the Commissioners voted for the 
challenged grants, and that two Commissioners voted against. 


On remand, the Commission announced that the hearing was to be 
limited to the following six issues:- 


(1) To determine whether a grant of the application of 
WHEC, Inc., would result in a concentration of 
control of the mass media of communication con- | 
trary to the public interest. | 


To determine whether the agreements entered into 
by the above applicants with respect to their pro- | 
posed share-time operations contravene the provi- 
sions of the Communications Act, the Commission's 
Rules, or its policies promulgated thereunder. ! 
To determine whether, in the operation of the | 
Rochester AM station, Veterans Broadcasting Com- 
pany has engaged in commercial advertising prac- 
tices which reflect adversely on its qualifications | 
to be a broadcast licensee. 


6 In Appeal No. 12,252, this Court said:- 


"Appellant here renews its argument before the Commission that we 
should construe the vote taken on the intervenors' application for a 
license at the March 11, 1953, meeting of the Commission as a tie vote, 
counting Commissioner Hennock's absence as a negative vote in view of 
her dissent. However, the Commission's minute, duly approved by it 
and now urged upon us as valid by the Commission's counsel, shows a 
vote of three Commissioners in favor of the application, with two Com- 
missioners opposed out of a total of five Commissioners voting, one 
Commissioner being absent when the vote on the Rochester application 
was taken. Nothing in law or fact authorizes us to reach any other con- 
clusion than that the action in question was taken by majority vote of the 
Commissioners present and voting." 96 US App DC at 265. 
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(4) To determine whether Veterans Broadcasting Com- 
pany is financially qualified to construct and oper- 
ate its proposed television station. 


(5) To determine whether the refusals, if any, of 
WHEC, Inc. and Veterans Broadcasting Company 
to permit the Federal Broadcasting System, Inc. 
to rebroadcast programs carried over their re- 
spective Rochester AM stations reflect adversely 
on these two applicants. 


To determine whether, in the light of the facts ad- 
duced upon the foregoing issues, the public interest, 
convenience, or necessity would be served by a 
grant of the application in question. 
The hearing required by the remand in Appeal No. 12, 252 was 
conducted by a Hearing Examiner who found against Federal on the first 
five issues, but made no finding on the sixth. Exceptions were duly filed 


by Federal and argument was had to the Commission en banc. 


The Commission held against Federal on five of the six issues. As 
to the sixth issue — the inquiry as to whether "the public interest, con- 


venience, or [sic. ] necessity would be served by a grant [sic. ] of the 
application [sic. ] in question"—the Commission made no analysis of 


pertinent facts and reached no conclusion. 


As to Federal's several exceptions to rulings of the Hearing Ex- 
aminer, the Commission found no substantial errors. 


"[TJHE INITIATION OF THE JOINT PROJECT." 


By its remand in Appeal No. 12, 252, this Court instructed the 
Commission to re-examine the share-time grants with "particular care”, 
and inter alia the Commission was expressly directed to appraise "the 
circumstances surrounding the amendment of the original applications 
fof WHEC and Veterans] and the initiation of the joint project." 96 US 
App DC at 265. 
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The Commission did not comply with this Court's instructions. It 


made no investigation of circumstances surrounding the amendment of 
the original applications; ’ and, the Commission made no appraisal 

of such facts as were relevant to, and available on, that matter. Facts 
regarded as relevant to the initiation by WHEC and Veterans of their 
joint project, and a iat by the Commission, are these: - 


(1) On Wednesday, 4 March 1953, the Commission decided to 
process "as speedily as possible” the numerous applications which, 
since termination of the "freeze" in May 1952, had become uncontested; 
and, specifically, it was decided that such applications would be placed 
on the Commission's agenda for the following Wednesday, 11 March 1953. 


(2) The expediting procedure determined upon by the Commission 
on 4 March 1953 made no mention of share-time applications, and gave 
no notice to Federal or any other interested person or group that if 
WHEC and Veterans decided to share Channel 10, the requisite author- 
ization would issue "as speedily as possible." : 


(3) On the same 4 March 1953 that the Commission decided to 
process uncontested applications"as speedily as possible™, the Commission 
was not able 2 (and did not) conclude that the application for Channel 10 
in Rochester® was uncontested. Thus, some time on 4 March 1953, 
Veterans amended its application so as to incorporate therein the share- 
time agreement with WHEC. No public notice was made of that modifica- 
tion by Veterans although Veterans then, as now, was the = of a 





—— 

47 USCA 154(1) reads, in pertinent part, thusly: "All Soatel of investiga- 
tions made by the Commission shall be entered of record ..." There is no record 
of any investigation into the circumstances surrounding the WHEC-Veterans ac- 
cord; and the decision appealed from does not deal with that inquiry. 


In paragraph "3", under the subheading "Preliminary Statement", in the deci- 
sion appealed from, the Commission said:- "... WHEC and Veterans entered 
into a share-time agreement for the use of Channel 10 in Rochester and on 
March 4, and 5, 1953, respectively, amended their applications to reflect the 
share-time agreements. * * *." (R. 2184-A). 
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standard radio broadcasting station in Rochester which, inter alia, pur- 
ports to broadcast news of interest to the Rochester community. 


(4) On Thursday, 5 March 1953, WHEC amended its application 
to conform with the joint project outlined in Veterans’ amended applica- 
tion. No public notice of that change was given by WHEC although then, 
as now, WHEC was the licensee of a standard broadcasting station in 
Rochester which, inter alia, purports to give the people of Rochester 
news of mattgys of concern to the Rochester area. Further, the Gannett 
interests, which (then as now) own and control (85. 7%) of WHEC did not, 
although the owners of the only morning and evening newspapers in 
Rochester, report anything to the Rochester public concerning the 


amended applications. 9 


(5} Sometime on Monday, 9 March 1953, the Commission gave 
"public notice” of the fact that the Rochester Channel 10 applications of 
WHEC and Veterans had been amended to share-timer applications. 


(6) On neither the 9th nor the 10th of March did either Veterans 
or WHEC give public notice of the Commission's acceptance for filing 
of their amended applications; and, no inkling of the maneuver was re- 
ported in either of the Gannett newspapers in Rochester.2° 


One of Federal's charges in the Commission was that the Gannett control of 
mass communication media had long been used as an instrument of opinion con- 
trol, and that Gannett suppressed (when it could) news that did not coincide with 
Gannett objectives. The Commission, however, sustained the Gannett interests 
against each such charge. Federal also showed that Gannett's policy was to 
silence other newspapers in communities where Gannett papers were published. 


° See footnote 9, supra. 

An article in the Sunday "Democrat Chronicle" of 1 November 1953, (a Gan- 
nett paper published in Rochester) while congratulating WHEC for bringing a new 
TV station to Rochester (but without advising the readers that WHEC was con- 
trolled by the same interests that own and control the "Democrat Chronicle") the 
following information was given: 

* * * (Ljast February. ..[a] news dispatch about a different type of 

pool operation in California set off the chain reaction that did away with 

the obstacles to a new channel for Rochester. Until then, it appeared 

certain that it would take three to five years for the two stations' con- 

flicting applications to come before the FCC for a decision. 
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(7) On the following day, Wednesday, 11 March 1953, there was 
an official meeting of the Commission. Six Commissioners were 
present. 24 On the basis that the share-time applications of WHEC and 
Veterans were unopposed (i.e., that no one had filed an application for 
Channel 10 during any of the several hours following public notice on 
9 March 1953 of the fact that WHEC and Veterans planned to share the 
time of Channel 10),1? it was proposed at the meeting of 11 March 1953, 


| 


10 Cont'd. | 

"That news story, placed before WHEC Chief Engineer Bernard C. 
O'Brien by an alert announcer, set the wheels in motion. Within 15 
minutes of its receipt, the station's policy makers were at the meeting 
out of which came the decision to invite WVET into joint TV operation. 

At the same time, the same dispatch set off a similar process at WVET. 
"For three weeks, executives of both stations met in understandable 
secrecy in Hotel Seneca, day and night, shaping the policies under which 
a share-time operations would be possible, WVET's Erving Lyke and 
WHEC's Gunnar Wiig — now in Pittsburgh — headed the negotiating groups." 
The report in the "Democrat Chronicle" does not explain why mere was "“under- 
standable", but it does go on to say this: 

"First inkling of the revolutionary move to merge two stations’ claims 
came last Mar. 4 when WVET and WHEC amended their conflicting ap- 
plications for Channel 10, proposing joint occupancy. The move elimi- 
nated all conflict, and with it the need for awaiting the claimants' turn — 
years in the future — to present their cases to the FCC. The agency 
acted swiftly, granting the stations a license to build seven days later. 

The settlement was widely copied, and dozens of share-time snaEDeS 

have since been assigned." 
The Commission's decision, however, alludes to only three such cases (para- 
graph 9 under "Issue 2" under the subheading "Conclusions") and as of July 1959, 
the Commission reports that except for Rochester, the only TV channel being 
operated on a share-time basis is in Onondaga, Michigan, where is located 
WMSB-TV of the State Board of Agriculture, and WILX-TV of Television Corpo- 
ewe of Michigan, Inc. 


1 Chairman Walker, Commissioners Hyde, Sterling, Hennock, Bisasy, and 
Merrill. Commissioner Webster was not at the Commission on 11 March 1953. 


The Commission does not suggest that any useful or practical purpose was 
served by such brief notice. On this point it may be noted that excluding the 
amending papers, Veterans' original application came to about 130 pages includ- 
ing some 17 pages of official FCC forms. It is more fact than argument to say 
that no one could have prepared and succeeded in filing a competing application 
within the time which the Commission allowed in this case. In any event, it is 
to be remembered that Federal tendered an application for Rochester's Channel 
10 on 17 March 1953, but the Commission refused to accept it for filing. 
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that WHEC and Veterans be granted licenses for share-time operations 
on Channel 10 in Rochester. No Commissioner had any staff reports on 
either of the share-time applicants, nor (according to the official 
minutes of the session of 11 March 1953) 2° was there available any 
analysis or evaluation of the impact on the public interest, convenience, 
or necessity of such operation as "the joint project" proposed by WHEC 
and Veterans. 


The agenda of the Commission's session of 11 March 1953, dealt 
with a large number of TV channel cases. 14 


THE COMMISSION'S SESSION OF 11 MARCH 1953 


Three of the six Commissioners at the session of 11 March 1953, 
objected to consideration or approval of the grants to WHEC and Veter- 
ans.!° The grants to WHEC and Veterans appeared as part of Agenda 
Item 12. Although not here material, Commissioner Hennock objected 
to the consideration of any of the several grants that were proposed 


Reported in more detail in the following section hereof. 


1* {As is to be recalled (see 13-14 infra), when testifying before the Legislative 
Oversight Subcommittee on 3 April 1958, former Commissioner Hennock said: 

"Miss Hennock. * * *. I felt it [the Rochester channel 10 case] was 

not properly on the agenda that day, as I felt about that entire batch of 

cases. They [the applications of WHEC and Veterans] were being pre- 

sented as one number on the agenda, and I felt that they were not proper- 

ly on the agenda. I think there were about 57 involved — just a moment — 
"Mr. Lishman. Yes. 


"Miss Hennock. 48 of the 57. The Commission dispensed with a 
written and separate memorandum for each, and took these many — for 
each of these, and took action based upon oral staff presentation. * * *." 
Subcommittee Tr. pp. 4291, 4292. 


1 Commissioners Hennock, Merrill, and Walker were opposed. Dissents 
were written by Commissioners Hennock and Merrill; and Chairman Walker 
later moved the Coramission to reconsider the action, but his effort failed. 
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under Agenda Item 12. Commissioners Hyde, Sterling, and Bartley, 
however, adopted the theory that Commissioner Hennock — whose clear 
opposition to the grants was fully known to them before any pretext of a 
vote — had abstained from voting, and on that theory, they concluded 
that their three votes for the grants were en to constitute the 
valid exercise of Commission Authority./® ! 


On this point, the testimony of former Commissioner Hennock 
before Special Subcommittee on Legislative Oversight of the Committee 
on Interstate and Foreign Commerce, on 3 April 1958, is available. 
The Commission quoted at some length from Miss Hennock's testimony 
before the Subcommittee in footnote 6 of the Memorandum Opinion ani 
Order of 13 February 1959 (R. 2381-A), which denied Federal’s Motion 
for Reconsideration; but, since the Commission chose to quote only 
such testimony as appeared compatible with the theory of the official 

minutes of the session of 11 March 1953, Federal here pieces all of 
Miss Hennock's testimony respecting the “quickie” Rochester canis 
Miss Hennock's testimony is as follows:- 


[Tr. 4288] Mr. Lishman: Miss Hennock, are you familiar 
with the case involving Channel 10 in Rochester, 
New York? 


Miss Hennock: Channel 10 in Rochester? 
Mr. Lishman: Yes. 


Miss Hennock: Are you coming to another | 
Channel 10?17 | 
26 47 USCA 154(j) provides, inter alia, that "The Commission may conduct its 
proceedings in such manner as will best conduce to the proper dispatch of busi- 
ness and to the ends of justice." 

The Commission has not explained to anyone why it views the procedure 
followed at the meeting of 11 March 1953 as within the concept of "the proper 
dispatch of business", nor for that matter, how that procedure — the procedure 
resorted to by Commissioners Hyde, Sterling, and Bartley to override the oppo- 
sition of Commissioners Walker, Hennock, and Merrill (i.e., by purporting to 
vote while an objecting Commissioner was outside seeking a ruling from the 
Commission's General Counsel on the legality of the vote — could be to 
serve "the ends of justice." 

17 Presumably, Miss Hennock was referring to the Miami case which was ex- 
posed by the same Subcommittee; see WKAT, Inc. v FCC (1958) 103 Us App DC 
$24, 258 F2d 418. 
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Mr. Lishman: This is a Rochester, New York, 
case. 


Miss Hennock: I don't remember the Channel 
number. But what case was that? 


fTr. 4289] Mr. Lishman: Well that involved stations WHEC 
and WVET, and as I understand it, it is the only 
channel in the country where two different companies 
share time on a TV channel, is that correct? 


Miss Hennock: I wouldn't know whether it was 
the only one. I think there were several others, and 
they might have been sold. 


Mr. Lishman: Do you recall any of the facts in 
connection with that case? 


Miss Hennock: Rochester, New York? 
Mr. Lishman: Yes. 
Miss Hennock: Was there a hearing in that case? 


Mr. Lishman: That is what I — you filed a dis- 
sent in that case, and I was going to ascertain why 
you dissented. There are certain facts — I will hand 
you the dissent to refresh your memory. 


Miss Hennock: I would like to read my dissent, 
ifI may. I wrote so many dissents, I would like to 
read a few two years later. 


Will you pardon me a moment while I read this? 


Mr. Lishman: Take your time. 


Miss Hennock: I think this had to do with the — 
pardon me, what did you want to know about Channel 
10 in Rochester? 


Mr. Lishman: As I understand from reading 

your dissent 

fTr. 4290] and some other material in that case, the final 
vote for the granting of this jointly-shared channel 
to the two stations involved was in reality a three to 
three vote, according to the remarks that are con- 
tained in the minutes of the March 11, 1953, meeting 
of the FCC, and I can show you in the minutes where 
apparently you protested to the entire proceedings 
that were then going on, and in effect voted against 
the grant. Yet later on, when the official minutes 
were released instead of recording you as objecting 
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to the grant, you are recorded as abstaining from 
voting, thus providing a lawful quorum for the 
action that was taken. 


Is that correct ? 
Miss Hennock: Yes, sir. 


Mr. Lishman: I would just like to have you 
explain the facts. Do we have a situation in this 
case where the Commission has undertaken, with- 
out quorum, to grant a television channel license? 


Miss Hennock: Well, the date of this is four 
years ago, and — this is five years ago, March 11, | 
1953, you are talking about, and I remember there | 
was a difference of opinion. I think that my ab- 
stinence, I contended that I voted, and it was a 
matter of construction as to whether I voted or not, | 
and I think the majority contended that I did not 
vote. 


[Tr. 4291] Mr. Lishman: Well, I will read to you the 
official minutes for March 11, 1953, of the FCC 
and on page six thereof, at the bottom, apparently 
there were about 48 matters pending for action | 
that day before the Commission, and in the minutes, | 
it is stated, "Commissioner Hennock objected to the 
procedure, made a statement, and withdrew before | 
the vote was taken.” 


Yes, on that same day, after you had stated 
that you objected to the entire procedure and had 





withdrawn, later on when we come to this Rochester 
Channel 10 grant which was made the same day, | 
these same minutes state that you did not participate. 


| 


Now, there is a big difference between object- — 


| 
1 


ing and withdrawing because you objected to the 
whole thing, and then having the minutes later on 
state that you, on that particular matter, you ab- 
stained from voting. | 
| 


Now, is it the fact? Did you abstain from vot- | 
ing on the Channel 10 matter as recorded in these | 
minutes, or didn't you? ! 


Miss Hennock: I see what you mean now. 


I felt it was not properly on the agenda that day, 
as I felt about that entire batch of cases. They were 
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being presented as one number on the agenda, and 
1 felt that they were not properly on the agenda. I 
think there were about 57 involved — just a moment — 


[Tr. 4292] Mr. Lishman: Yes. 


Miss Hennock: 48 of the 57. The Commission 
dispensed with a written and separate memorandum 
for each, and took these many — for each of these, 
and took action based upon oral staff presentation. 


I felt I couldn't vote on these grants because we 
did not have anything but an oral staff presentation 
in the Commission session. 


Mr. Lishman: Is it a fact — 


Miss Hennock: And I refused to vote, and I ob- 
jected to their presence on the agenda. 


Now the majority stated that I abstained from 
voting, and that was their interpretation. 


Mr. Lishman: The majority of three. Didn't 
two other Commissioners beside you abstain from 
voting or refused to vote? . 


I will show you the minutes to that effect to 


verify it. You have them right there in front of you. 


Miss Hennock: Well, always I stated, I never 
voted for the grant to — 


Mr. Lishman: How did Commissioner Walker 
vote on that date, do you remember? The minutes 
will show what he did. 


Miss Hennock: What did he do the next day, I 
don't remember. There was something on one day, 
and then the next day. What was that? I mean this 
is four years ago, five years ago, I wish you would 

[Tr. 4293] refresh my recollection. 


Mr. Lishman: Well, the minutes, the official 
minutes for March 11, 1953, of the FCC, show in 
addition to the fact that you had withdrawn because 
you objected to the procedure being followed. It 
shows also that on page 18 of the official minutes, 
as finally released after they had been altered from 
their original state — 


Miss Hennock: You say the minutes were 
altered? 
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Mr. Lishman: On their face you can tell by 
looking at this photostatic copy I have the words 
"Not participating” are written in on a different 
typewriter than the original minutes. 

They show on their face, on their face they | 
show they have been altered. i 

| 


Miss Hennock: Well, certainly my statement — | 
was my statement altered? 3 


| 
Mr. Lishman: I will show you the place where | 

it says "not participating." Turn to page 18 of Ex- | 

hibit 1 and look at the top, "not participating." | 
Miss Hennock: Yes, sir. 


Mr. Lishman: Isn't that type different from the 
words "Commissioner Hennock"'? | 


Miss Hennock: Yes, sir. It is darker. 


Mr. Lishman: And the letters, the characters : 
are on a different typewriter. | 


[ Tr. 4294] Miss Hennock: I am not an expert to know that. 
I wouldn't be surprised. : 


Mr. Lishman: Isn't it a fact after you had with- 
drawn and refused to vote because you objected to © 
the procedures that were being taken, that these ! 
same minutes show that Chairman Walker voted to | 
pass, and Commissioner Merrill voted to pass, so | 
you have three Commissioners who didn't vote in | 


favor of the grant. Is that correct? 
Miss Hennock: That is correct. 


Mr. Lishman: And now you will also know in 
this same document that there were only three Com 
missioners who voted to give the grant. Is that ! 
correct? 


Miss Hennock: That is correct. 


Mr. Lishman: Then when you said a moment 
ago that the majority of the Commission had voted — 
for this grant, you were not correct? | 


Miss Hennock: I am afraid I wasn't. Thank 
goodness I didn't vote for it. 


Mr. Lishman: Then, is it correct to state — 
and that is what I am trying to get at — that in this 
particular grant, there was not a legal quorum voting 
present when the grant was made Y 
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Miss Hennock: Well, Mr. Lishman, again, I 
say I remember the case now that you have recalled 
it. That was my interpretation, that there was not a 
{ Tr. 4295} legal quorum present and that the grants should 
not have been made. But that was not the interpreta- 
tion of the majority. Because I think it is — 


Mr. Lishman: What majority? I said three 
were the only ones who voted in favor of this. Is 
that correct? 


Miss Hennock: I mean the rest — 
Mr. Lishman: Three is not a majority. 


Miss Hennock: Mr. Lishman, may I ask youa 
question? Isn't this the case that has gone up to the 
Court of Appeals and back, which is quite a contro- 
versial one? It is one of the many grants they made 
that day, and I refused to vote on any of them. 


Isn't this the case? 


Mr. Lishman: It has been — it was remanded 
to the Commission, but I understand they made a 
subsequent determination. 


Miss Hennock: And they voted exactly as they 


did before, is that it? 


Mr. Lishman: I cannot answer that. I don't 
know. 


Miss Hennock: All I know is I never voted for 
this grant, period. I refused to vote for any of 
these things that day. 


(Laughter). 


Mr: Lishman: I was just trying to ascertain 
in view of the fact that you are reported in one 
place in the same as having withdrawn and objected 

{ Tr. 4296} to the entire procedure being conducted, and 
in effect refusing to vote, yet elsewhere in a very 
critical station in what appears to be an alteration 
of the minutes, stated in that particular case, you 
abstained from voting. And I wanted to learn from 
you whether it is true, did you or did you not ab- 
stain from voting, or is it correct that you refused 
to vote and walked out on them before they came 
to this case because you objected to the procedure ? 


Miss Hennock: Well, I will tell you what 
exactly happened, and perhaps you will tell me 
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what I did. I think that will be better. : 


When I came in, I was confronted with an item ~— 
this is not the right number — let us say item 22, ie 
it said "television grants." 


Now we have also had Commission rules which | 
stated that your agenda had to be up and had to be 3 
distributed among the Commissioners at least a week 
or five days before you had to vote on these cases, ! 
so that you could familiarize yourself with the agenda. 


There was an item in which I had no flimsies, 
and I had nothing to indicate what these cases were 
about. | 


Mr. Lishman: Would you explain for the record 
what a flimsy is? | 


7 Miss Hennock: A flimsy can be small, or it can 

[Tr. 4297] be a hundred pages. It is an outline of what the 
case is about, that comes to the Commissioners from 
the staff. 


Now, there was no flimsy on this number, and | 
when I got into the Commission session, and I wanted 
to know what that was all about, and the Chairman | 
said, as I see from my dissent, that involved 57 TV 
applications. | 


i 
' 


I said, "57 TV applications are up for grant : 
under one number, and I have no flimsies on any of 
them." 


Well, I objected to this being on the agenda. 1 
then left the room, went back to my office, and called 
up the general counsel and asked him what my rights 
were as a Commissioner. I objected to that kind of 
an action on 57 cases. I knew nothing about any of 
them, and I did not want to vote. 


Now, in my opinion, I voted not to bring the en- 
tire matter up. I voted against all 57 grants. In the 
opinion of the rest of the Commissioners, or 2 ma- 
jority of them, I abstained from voting. | 


That became a very critical issue when it was" 
a three-to-three tie and you are correct in saying | 
there was not a quorum. Well, their interpretation | 
was that there was a quorum because I abstained. | 
And it is a very complicated matter, as you can see. 


| 
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The Chairman: May I ask the chief counsel — 
Iam a little bit confused in this matter myself. Let 
{ Tr. 4298] me see if I can help clear it up. 


As I understand it, you had before you considera- 
tion of a television award in Rochester, New York, is 
that true? 


Miss Hennock: Well, that was one of 57 on the 
agenda that day. 


The Chairman: Well, let's talk about this one 
now. 


You had this one on the agenda? 
Miss Hennock: Correct. 

The Chairman: On that day? 
Miss Hennock: Correct. 


The Chairman: According to the record, appar- 
ently which I have here, the Commission granted the 
award on that day, is that true? 


Miss Hennock: Was it that day or the next day? 
I know they had a lot of trouble with it. 


Mr. Lishman: It was on the next day. 


Miss Hennock: On the next day I think. It is 
five years ago, but I think it must have been the next 
day. 

The Chairman: Yes, I know the record still 
stands that it was five years ago. 

Miss Hennock: Right. 

The Chairman: As I can see here, the record 
says, "Commissioner Hennock not participating." 

Miss Hennock: Well, that was incorrect. I did 
participate. 

{ Tr. 4299] The Chairman: You did participate? 


Miss Hennock: I objected to the presentation 
of that item on the agenda. 


The Chairman: Yes, I appreciate that, but let's 
see what the record shows here. 


The record shows "not participating'’, and you 
say now you did participate. 





19 | 
Miss Hennock: Well, I considered I participated. 


The Chairman: Well, you objected to it, and you 
wrote a dissenting opinion on it. If that is not partic- 
ipating, I don't know how you could participate. 


Miss Hennock: Correct. 


The Chairman: It also says that Chairman 
Walker voted to pass. Do you recall that being true? 


Miss Hennock: I do. 


The Chairman: It also says that eee 
Merrill — is that it? ! 


Miss Hennock: Merrill. 


The Chairman: Commissioner Merrill voted to 
pass, and made a statement. | 





Miss Hennock: Vaguely. Vaguely, yes, Ido. © 
The Chairman: According to the record. 


Well, does that mean that there were three Com- 
missioners that voted for the award and three others 
[ Tr. 4300] present even though the record says one not | 


participating, and the other two passing? What about 
the seventh? Where was that member? 


Miss Hennock: Well, that is the whole snes: 
versy. : 
Mr. Lishman: He was not present. : 
The Chairman: Who was the seventh member ? 
Miss Hennock: That was I. 


The Chairman: No, you are shown here not | 
participating. We are talking about the seventh now. 
We have got three voting for it, one not participating, 
one pass, or two to pass. That is six. Who was the 
seventh? 


Miss Hennock: Well, no — 


The Chairman: You have got present Commis 
sioner Walker, Chairman Hyde, Sterling, Hennock, 
Bartley, Merrill. ! 


Who was the seventh member of the Commission 
at that time ? 


Miss Hennock: Webster. 
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The Chairman: And Mr. Webster was not 
present that day, is that right? 


Miss Hennock: I guess so. 


The Chairman: How could an award be granted | 
with six members there, only three voting for it and 
two passing and one objecting and the record show- 
ing "not participating"? Is that what the controversy 
is all about? 


Miss Hennock: Correct. 


{ Tr: 4301} The Chairman: In other words, showing that 
you were not participating that would indicate your 
absence, in other words, is that right? 


Miss Hennock: Correct. 


The Chairman: And therefore five would be 
present and the vote was three to two? 


Miss Hennock: That is correct. That is the 
whole issue, Mr. Chairman. I think you put it very 
succinctly. 


The Chairman: Was it on that question that it 
went to the Court of Appeals? 


Miss Hennock: No, I think there were many 
other questions. It was quite a complicated case. 


The Chairman: It is a rather strange thing to 
me that the record would show "not participating” 
a member of the Commission when recording votes, 
and the record also shows that that member was 
present, speaking of yourself, and that a dissent 
was made which is on record. 


Miss Hennock: Yes, sir, I dissented very 
strenuously. 


The Chairman: That seems to be an unusual 
situation and I think deserves a little more analyzing 
myself. 


Miss Hennock: There was an interpretation, 
Mr. Chairman, and I remember very distinctly, that 
when I left the room to find out what my rights were 
as a Commissioner — 


The Chairman: You may go ahead. 


Miss Hennock: There was this interpretation, 
[ Tr. 4302] when I left the room because I felt that I wanted 
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to know what my rights were, since I didn't feel 
these 57 — these 57 items in television are a great | 
many items, and not having a flimsy in any of them, 


I didn't want them on the agenda, andI did every- | 
thing I could to keep them off the agenda until I had ! 
a chance to study them. ! 

The Chairman: Is that when you went out to talk 
to the chief counsel? 


Miss Hennock: Yes, sir. I went back to my ottice. 

The Chairman: While you were out talking to the 
chief counsel, they voted and therefore, you did not 
participate ? | 

Miss Hennock: That is it exactly. 

The Chairman: And then you came back and 
issued the dissenting opinion? | 

| 
Miss Hennock: That is it exactly. ! 


The Chairman: That is a most unusual case 
it seems to me. 


Anything else, Mr. Counsel? 
Mr. Lishman: Nothing else. : 
The Chairman: Mr. Mack? i 
Miss Hennock: I thought you were just going to 


ask me two little items, and I was ready to answer 
them last night. That would have been a pretty an 


hearing. 
The Chairman: You are doing very well. 


[Tr. 4303] | Miss Hennock: Thank you, sir. I think you are 
doing very well, and I hope you keep your interest ! 
in the field of communications. It needs your atten- 
tion very badly. I know how many other things you | | 
have to do in railroads and air. But asl said when 
you were out of the room, there is nothing more | 
important than these 47,000,000 television sets ane, 
who controls them. 


The Chairman: Thank you for your comment. | 
Mr. Mack. 


Mr. Mack: About the Rochester case, that was 
awarded to Gannett Newspapers, was it not, is that 
right ? ! 
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Miss Hennock: I think it is a joint award to the 
Gannett Newspapers and some veterans organization. 
They both share that channel. There were two appli- 
cants there, I think, and they both merged, and they 
both own the station. 


Mr. Mack: Yes. Well, didn't the other Commis- 
sioner, Merrill, was his name Merrill? 


Miss Hennock: Yes, sir, his name was Merrill. 


Mr: Mack: Didn't he join you in the same sort 
of a statement that you made? 


Miss Hennock: I think he did, yes, sir. 


None of the above quoted testimony was available to this Court when, in 
Appeal No. 12,252, the presumption as quoted in footnote 6 supra, was 
indulged. 

It is to be noted, in addition to the testimony of former Commis- 
sioner Hennock, that no minutes of the 11 March 1953 meeting were 
released until August 1953, and (as next hereinafter set forth) the Com- 
mission has refused to allow Federal to review the earlier drafts of 
minutes of that meeting. 18 


As an interested party (see footnote 18 supra), Federal asked the 
Commission for copies of the contemporaneous report or minutes of 
the session of 11 March 1953, and any subsequent modifications thereof. 
Federal also asked the Commission for a copy of its Administrative 
Memorandum No. 10 which defined the procedure to be followed by the 
Commission in such circumstances as obtained at the session of 
11 March 1953.19 Federal's request (R. 480) for such data was dated 
15 August 1953, was addressed to the Secretary of the Commission, and 
was worded thus:- 


18 47 USCA 154(j)' provides, inter alia, that "Every vote and official act of the 
Commission shall be entered of record, and its proceedings shall be public upon 
the request of any party interested." 


19 It was and is Federal's understanding that adoption of the cited Memorandum 
of the Commission was an "official act" (see footnote 18, supra. ) 
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Dear Mr. Slowie: 


I have received the much delayed approved — 
minutes of March 11, 1953, when in your office on 
Tuesday evening this week (#102-A-53 Mimo 
#87862). In comparing these minutes with the 
original draft #87832 I find that the approved min- 
utes contained many important changes from the | 
original minutes. | 


Therefore, to properly present my case I 
must request copies of the original March 11 
minutes, Mimo #86976, and the second redraft, 
Mimo #87832, which I know have not been approved. 


I will also require a copy of Administrative © 
Memorandum #10 as requested in my telegram to 
you of this week. | 


I realize this delay of some months in obtain- 
ing the copy of the approved minutes was no fault! 
of your office but due to the reluctance of the Com- 
mission in making them available to you, andI _ 
wish to thank you for the prompt and courteous — 
action of your office in furnishing them to me as 
soon as they were made available to you. ! 





Very truly yours, | 
| 


Gordon P. Brown 
President 


By letter of 19 August 1953, from the then Acting Secretary of the Com- 
mission, Federal's requests were denied. That letter (R. _ ) reads 
thus:- ! 


Dear Mr. Brown: 


| 

This is in reply to your letter of August 15, © 

1953, requesting that certain information, namely, 

Administrative Memorandum #10 and certain | 

alleged draft of the Commission's minutes of | 
March 11, 1953, be made available to you. 


While the Commission has delegated to me, as 
Secretary, the authority to pass upon requests for 
inspection of records under the provisions of Sec. 
0.206 of the Commission's rules, upon securing | 
approval of the General Counsel, Iam sorry to in- 
form you that I must deny your requests. The | 
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Acting General Counsel has informed me that he 
disapproves of your request to secure a copy of 
Administrative Memorandum #10 on the ground 
that this memorandum relates solely to the internal 
operations of the Commission and as such is not 
appropriate for release to the public. With respect 
to the alleged draft of the Minutes of March 11, the 
Acting General Counsel has disapproved their 
release on the grounds that any such documents as 
may exist are merely working papers of the Com- 
mission which are not appropriate for public re- 
lease, and that the only documents which can be 

- made public with respect to the minutes of any 
Commission meetings are the approved minutes 
themselves. I may add that I find myself in agree- 
ment with the position taken on both these matters 
by the Acting General Counsel. 


You are advised that you have the right, if you 
wish to do so, to seek review of this denial of your 
requests from the Commission in accordance with 
the provisions of Section 5(d) of the Communications 
Act. 


Very truly yours, 


Wm. P. Massing 
Acting Secretary 


THE MINUTES OF THE SESSION OF 11 MARCH 1953 


Certain pages of the officially approved minutes of the Commis- 
sion meeting of 11 March 1953 are reproduced in the Joint Appendix by 
photocopy methods so that the Court may, for itself, see that the origi- 
nal typed version was changed, but only with respect to matters relating 
to WHEC/Veterans grants and/or the presence or absence or alleged 
non-participation of Commissioner Hennock. As will be recalled, the 
Chief Counsel of the Subcommittee on Legislative Oversight noted that 
the officially approved minutes of the meeting at which the Commission 
issued the grants to WHEC and Veterans show, on their face, that they 
were altered. (See, p. 15, supra). As altered, those minutes include 
the following with respect to Veterans' application:- 
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(Commissioner Hennock not participating). 
Chairman Walker voting to pass; Commissioner ! 





Merrill voting to pass and stating: 


"I am compelled to record my criticism of the ac- 
tion taken by three Commissioners on March 11, 
1953, in granting the television application of Vet- 
erans Broadcasting Company, Inc. and WHEC, Inc. 
for a shared time operation of Channel 10 in | 
Rochester, New York. 


"On March 4, 1953, the Commission directed the 
staff to be prepared to present at the March 11, | 
1953 meeting of the Commission uncontested tele- 
vision applications which had been on file for some 
time and as to which processing could be completed 
by March 11. In the interest of reducing the time, 
of preparation, the Commission ordered that the | 
presentations be made orally. At the March 11, |, 
meeting, the Commission considered the uncontested 
applications which were presented pursuant to this 
order. In each case in which any Commissioner or 
any staff member raised a specific question as to 
the qualifications of any applicant or the public in- 
terest in granting an application, action on the item 
was deferred. 


"The Commission then took up the applications which 
are brought before the Commission pursuant to our 
so-called '7-day rule.' These are applications for 
channels on which a contest once existed but has | 
been removed. The Commission did not direct on 
March 4, 1953, that applications in this category | 
should be presented orally, and I first became aware 
at the March 11 meeting that the Rochester applica- 
tion was to be considered. I asked that action on the 
item be deferred so that I could study the problems 
presented. So far as I am aware, it has been the 
almost universal custom of this Commission to ! 
grant such a request by any Commissioner. As I, 
have pointed out, this custom had been followed up 
to that time at the March 11 meeting. Three of the 
Commissioners, however, proceeded to vote the — 
grant. The following morning, with six Commis-. 
sioners present, the Chairman asked that the matter 
be reconsidered in light of such study of the matter 
as had been possible since the decision of the previ- 
ous day. The three Commissioners, who had 
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previously voted for the grant did not ask for re- 
consideration. 


"I fully agree with the Chairman's position. We have 
a public trust to perform. In my opinion, those of 
us performing that public trust should insure, and 
permit the insurance, that actions we take are fully 
justified in the public interest. I do not think it can 
be done properly if we act without adequate oppor- 
tunity to study the facts and policy considerations 
involved in each matter presented to us." [R.1064-1065] 


That which is quoted from the minute respecting the grant to Veterans 
is repeated, verbatim, in the WHEC minute, with the following addi- 
tional material:- 


Statement of Commissioner Hennock: 


Commissioner Hennock objects to the procedure 
followed by the Commission for Item 12 of the 
Television Agenda of March 11, 1953. With respect 
to 48 of the 57 TV applications contained in Item 12, 
the Commission dispensed with a written and sepa- 
rate memorandum for each of these many applica- 
tions and took action based upon oral staff presenta- 
tion. This could not possibly have afforded a reason- 
able opportunity for adequate examination by me as a 
Commissioner of the complicated facts and policies 
involved in this host of applications. In following 
such a procedure, the Commission radically departed 
from and was most destructive of its established and 
orderly internal processes. There was no critical 
situation involving the public interest which demanded 
the precipitato listing on the agenda, without flimsies, 
of the 48 TV applications constituting the remaining 
unprocessed and uncontested pending applications in 
processing lines A and B. Any suggestion that there 
was such public interest considerations is negated 

by the fact that the Commission permitted to be 
"withdrawn" 30 of the 48 applications which were so 
listed on the agenda. And in following this procedure 
the Commission failed to safeguard the interests of 
the public and other prospective bona fide applicants 
who were given no notice of this sudden acceleration 
of its normal processing activities, to say nothing of 
the unfairness of this procedure to the applicants 
whose applications were "withdrawn" while other 
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applications behind them on the processing lines 
were taken up and granted. 


Section 1.372 of the Commission's Rules manifestly. 
prescribes such a procedure. The letter and the ! 
spirit of Section 1.372 (still applicable here despite | 
the Commission's reorganization along functional | 
lines), as well as those other prescribed internal 
procedures of the Commission (see particularly 
Administrative Memorandum No. 10, reissued 
November 13, 1950) dealing with the processing of 
applications and preparation of the weekly agenda 
have thus been grossly violated. The grant of a 
construction permit for a television station is too 
vital and intricate a matter to be handled in such 
a precipitous and cursory manner. For these 
reasons I am abstaining from voting on each and 
every Commission action taken with reference to 
each of those 48 applications involved in Item 12 
which were so handled. [R. 1065-1066] 


THE HEARING UPON REMAND IN APPEAL NO. 12,252 


The transcript of the hearing held upon the remand in Appeal No. 
12,252, covers 1,103 pages; 1,048 before the Hearing Examiner,”° and 
55 pages report the oral argument of the parties before the Commission 
en banc. The second paragraph under "Conclusions" of the decision 
from which this appeal comes reads thus:- : 


"2. Our conclusions will consider the issues 
of this proceeding in their numerical order. The | 
issues are set forth in full in paragraph 4, supra." | 
For convenience, therefore, the six issues named in paragraph 4 of the 
decision are here dealt with in numerical sequence. 


(1) The Concentration of Control Issue 


The number of persons served by the mass media of communica- 
tions in question, and who would be affected by any concentration 


33——_—___—_—_ i 

“=~ Miss Elizabeth C. Smith. It may be noted, since CLARKSBURG figures in 
the law applicable to the instant appeal, that Miss Smith was the ae a 
iner in that case. (Tr. 459). 
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of control thereover, is not taken into account by the-Commission in 

its analysis of, or conclusions on, the concentration of control issue. 
However, 47 CFR 3.636(a) (2) states that the Commission will consider 
"the number of people served" in determining whether a new license 
would result in a concentration of control over mass media of communi- 
cations contrary to the public interest. 


In the decision from which this appeal comes, the Commission's 
analysis of the concentration of control issue deals with two areas: 
(a) an_ad hoc ten-county area,”? and (b) an undefined "Upstate New 
York area."22 The ground upon which the Commission justified 


ae The ten-county area, together with some facts of record not adverted to by 
the Commission, is given in the following table: 


Population Circulation 
% of % by 


in 1950 total all papers non-Gannett Gannett 
487, 632 54.6 355, 388 30, 896 91.3 
91,439 10.2 51,478 32, 581 36. 7 
60,172 6.7 35, 947 18,179 49.4 
57, 323 6.4 28,293 7,849 72.3 
47, 584 5.3 30, 788 26, 368 14.4 
40,257 4.5 23, 334 9,031 61.3 
32, 822 3.7 13, 724 11,613 15.5 
29, 832 3.3 13, 311 7,915 40.5 
29,253 3.3 21, 843 19, 860 15.5 
17,615 586 9,810 3, 846 _60.8 
893, 929 100.0 583, 916 168, 138 71.2 
Sources: WHEC’s Exhibit No. 1; and U. S. Census. 
at The Commission's reference is to "the general Upstate New York area 
wherein the Gannett Group has concentrated its interests." (4th paragraph of the 
"Conclusions" of the decision). However, when Mr. Paul Miller, an executive 
vice president of the "Gannett group'' was asked to "describe the general area in 


New York State which is served by [Gannett] newspapers", he replied as follows: 
"Well, I don't know whether it is possible to do that. * * we CTE. 2068). 


Reference to Gannett's monopoly (better than 90%) of the printed press in 
Monroe County — the clearly defined area which accounts for the entire primary 
sphere of influence and market for WHEC-TV — is, by the Commission, 





29 


reference to the ten-county area as one basis on which to analyze the 
concentration of control issue is that the Grade B contour”® from 
WHEC-TV "encompasses all or part [ sic] of the ten-county area. “4 


22 Cont'd. 


sandwiched in between a discussion of the Gannett press in the aiastiaed "Upstate" 
area and the aforementioned ten-county area. Thus, the Commission's analy- 
sis/conclusion on this point is in the following language: 3 
"With respect to printed media of communication serving Upper 

New York State, Rochester and the area of the Grade B contour of 

WHEC-TV, the record shows that the 1953 daily and Sunday circula- 

tion of the Gannett newspapers in the Upstate New York area repre- 

sents 27.31% and 18. 94% respectively, of the total newspaper circula- 

tion including Gannett newspapers. During the same period, approxi- 

mately 90% of all the newspapers circulated in Monroe County, in which 

the City of Rochester is located, were Gannett newspapers. Approxi- 

mately 70% of the daily and Sunday circulation of newspapers within the 

Grade B contour is Gannet owned." (5th paragraph under "Conclusions" 

in the decision). | 

Assuming the ten-county area is a significant area for the purposes of anal- 
ysis, it is still to be noted that the Commission does not explain why granting a 
license to operate on the second (out of a probable maximum of three) TV channel 
to a licensee that owns and controls 70% of the daily press in the area (as well as 
1 of the 6 most important radio stations there), does not constitute "a concentra- 
ee of control of the mass media of communication contrary to the public interest." 


3 the term "Grade B contour" is a theoretical concept which the Commission's 
ene regard as of limited practical value; 47 CFR 3.683, expecially "Note" 
to part (a) thereof. Based on the explanation of this concept in the Commission's 
Sixth Report and Order dated 14 April 1952, it can be defined thus: 

The "Grade B contour" is the predicted outermost reach of a 
specific signal intensity expected to reach 50% of the set 
locations 90% of the time. 

The "Grade A coutour" requires a higher signal intensity at 70% of the set 
locations 90% of the time. 

Since TV is usually related to a principal community (as here, the city of 
Rochester), the Commission has specified more exacting signal intensity require- 
ments for total coverage of the "principal community" — 47 CFR 3. 685(a). 


aA In its analysis of broadcast media in the ten-county area (paragraph 19 of the 
decision), the Commission noted the evidence did not show what interference there 
was to the various contours of the various signals which encompass all or part" 
of the ten-county area, and added: 
"* * *, Likewise the evidence does not show the nature of the pro- 

gramming, or whether the signals delivered by the stations are sufficient 

to constitute service, according to the Commission's —. within 

any of the cities encompassed. * * *." 
Later, in its Conclusions (vide, paragraph 4) the Commission seinses actually 
operating stations and construction permits together (thereby obtaining a larger 
figure, of course) and then characterized the total as "AM, FM and TV broadcast 
signals ... serving varying parts of the WHEC-TV Grade B contour. . . " The 





' 
i 





30 


The Commission's decision does not explain why the ten-county area is 
deemed significant to the mass media issue. It is nowhere suggested 
that the 487,632 residents of Monroe county are influenced, in the 
formation of their opinions, by some Pennsylvania radio station which 
has a signal that serves some part of one of the ten counties which the 
WHEC Grade B contour encompasses in whole or in part. Thus, al- 
though comparing and measuring the Gannett interests against the 
greatest possible number of competitors in mass media, none of that 
unidentified conglomorate of statistics is presented for direct com- 
parison with the Gannett interests as to opinion-control potential in 
Monroe county or, for that matter, anywhere within the ten-county area. 


Federal submitted evidence of news suppression by Gannett in- 


terests, but the Commission found against Federal on those matters.?° 


(2) The Share-Time Agreements Issue 


Although this Court had instructed the Commission to make "an 
appraisal of the arrangement for joint operation by the intervenors, 
with reference not only to its effect on programming but also the circum- 
stances surrounding the amendment of the original applications and the 
initiation of the joint project" (more fully quoted in the text hereof on 


page 3, supra), the Commission chose, instead, to concern itself with 


the question of whether the share-time agreements "contravene d] the 
provisions of the Communications Act, the Commission's Rules, or its 
policies promulgated thereunder." 


24 Cont'd. 


Commission does not explain how a construction permit qualifies as a signal 
rendering service, nor does it explain why it concludes that, in the cited para- 
graph 4 of its Conclusions, the signals alluded to constitute "service", while in 
paragraph 19 of its analysis it expressly finds that the evidence does not allow the 
finding that “the signals delivered by those stations are sufficient to constitute 
service, according to the Commission's standards." 


25 Federal does not concede that the Commission resolved those factual conflicts 
correctly, or even fairly. But, those issues are not urged here because they are, 
relatively, too unimportant to justify the presentation necessary in view of the law 
respecting review of such agency actions. 
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It was shown that the programming proposed by Veterans was 
not the programming that actually went on the air; but, the Commission 
(i.e., the Hearing Examiner) ruled that evidence or argument as to 
"programming actually put on by the stations, after they went on the 
air" was not pertinent. That ruling (Tr. 464) was based on the reason- 
ing that it was not possible for this Court to have meant that the Com- 
mission “reappraise" the actual effect of the share-time licenses on 
programming since, at the time of the grant, there had been only pro- 
posed programming (Tr. 464). This Court had not employed the term 
"reappraise"; and, Appeal No. 12,252 does not purport to limit the Com- 
mission's freedom or scope of action in undertaking to evaluate the 
effect of share-time operations in programming. : 


In paragraph "9" of "Issue Two" under "Corclusions" in the deci- 
sion appealed from, no mention is made of programs or programming, 
and there is no reference to, or conclusion regarding, the circumstances 
surrounding the amendment of the original application and/or initiation 
of the joint project. i 


(3) Issue re Veterans’ Commercial Practices ! 


and | 
(4) Issue re Veterans’ Financial Qualifications 


Since these issues are not here urged (see footnote 25, supra), the 





Commission's findings and conclusions are not reviewed herein. 
| 
| 


(5) The Rebroadcast Issue ! 
| 
In view of this Court's recent ruling in Appeal No. 14,418, which 
involved Federal's contention that WBBF improperly denied its rebroad- 
cast requests, and since the position of WHEC and Veterans are wholly 
comparable to WBBF sofar as concerns the rebroadcast issue, Federal 
does no more than reserve the issue here for reconsideration by this 


Court if Federal's petition for certiorari (filed 1 July 1959, docket 


| 
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number 168) is granted and the rebroadcast issue resolved by the 
Supreme Court in a manner that differs from this Court's as yet un- 
reported ruling in Appeal No. 14,418, dated 2 April 1959. 


(6) Issue of Public Interest, Convenience, and Necessity 


Since the decision from which this appeal comes neither discusses 
nor reaches any conclusions on this issue — the sixth issue is wholly 
ignored in the decision — the Commission's treatment thereof cannot be 
reviewed here. 


Omitting the several subheadings found in the first 22 pages of the 
decision {subheadings which relate to general background and the issue 
regarding concentration of control of mass media), the subheadings of 
the decision (commencing with page 23 thereof) are as follows:- 


Share-Time Agreement 
Advertising Practices of Veterans 

Richlin Advertising Matter (a sub-subheading) 
Financial Qualifications of Veterans Broadcasting Co. 
Rebroadcast of Programs 
Conclusions 

Issue One 

Issue Two 

Issue Three 

Issue Four 

Issue Five 


The above subheadings accurately reflect the material they caption; 
and, the decision appealed from contains no subheadings on, discussions 
of, or conclusions respecting, the sixth issue. 


The imperative importance of a finding on this issue”° was recog- 
nized by senior counsel for Veterans who, during the hearing, said this:- 


Mr. Roberson: Madam Examiner, for the first 
time I become voluble in this hearing, and I would 
; like to say that I have not done that heretofore 


(gear EES ee 
6 In the absence of a finding that public interest, convenience, and necessity 


would be subserved, the Commission is not free to grant licenses such as were 
here given to WHEC and Veterans; see, 307(a) and 309(a) of 47 USCA. 


@ 
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because my elderly associates, Mr. Wall and Mr. 
Fletcher, have been able to handle this thing to my 
entire satisfaction up to date, but why I take the — 
laboring oar in this particular matter is that this, 
is the one exhibit in this hearing which I insisted 
on. I suppose in all of the conferences between 
counsel for WHEC and WVET this was the one 

type of exhibit that I insisted on being prepared. | 
To tell you the truth, I didn’t care muchabout any 
of the others or all of the others. It seemed to me 
that Issue No. 1 was the important issue so far as 
the Commission's order goes. Others are second- 
ary. Really some of them ought not to be, the time 
ought not to be consumed, it seemed to me, in dis- 
cussing or offering the testimony about some of the 
others, although that was done. 


Let's see what Issue No. lis. AsIseeit, | 
Issue No. 1 has two factors in it. The Commission 
sent this case to the Examiner and said in Issue | 
No. 1, we want you to inquire into the facts as to | 
concentration of control by the Gannett newspapers, 
in effect. Now, after you have done that, we want 
you secondly to tell us, make a finding in your initial 
decision, was the concentration of the mass media of 
communication, whatever it was, is it contrary to 
public interest. It is just as separate and distinct as 
two things could possibly be, and I submit, Madam 
Examiner, that to exclude testimony as to concentra- 
tion of control as to whether it was contrary to pub- 
lic interest or not would simply be reversible error. 
You can't have one without the other. Now, when it 
boils down, this is just the reverse side of the coin. 
The Protestant here has put in under Issue No. 1 | 
the activities over a long period of years, sort of a 
limited number of incidents, which they say, in | 
effect, I take it, that it either results from concen- 
tration or alleged concentration of control or just 
that the Gannett newspapers are just a group of | 
people with a black heart. 


Now, I don't care which aspect of the thing : 
they take in order to get that testimony in. Why | 
they talk about Mr. Brown, when he took the stand, 
he said that he didn't get any publicity for him and 
his station. He said in effect that newspapers were 
not fit subjects to have a license because they either 
covered up stories as to hospitals or a hospital, and 
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my recollection is that one of the things they said 
was that the mother-in-law or the sister-in-law of 
Mr. Gannett was — 


The Presiding Officer: We agreed we weren't 
going to try the mother-in-law. 


Mr. Roberson: That is in evidence. 


Mr. Johnston: The record speaks for itself on 
that. 


Mr. Roberson: Well, Iam commenting on the 
record, if I may. Of course, some people kind of 
flinch when they get hurt but nevertheless that is 
one of the charges made, that if something came 
up against a large advertiser that was adverse to 
the large advertiser, this group of newspapers had 
such a poor public responsibility conception that 
they wouldn't publish it or would cover it up. 


+r Stare Uh wee 4°4 Crete Gtr oe 10 wt ad 


— + tenes t 


Now, this is just the other side of that coin, to 
show some of the things that the Gannett newspapers 
have done in the community. Now, it has been a 
long time recognized in this country that reputation 
in a community for civic activities of all sorts 
determines your standing in the community, whether 
it is contrary to public interest. That is just an- 
other phrase for saying public reputation, and, 
Madam Examiner, it just seems to me that facts are 
what you want, and I know that I insisted innumer- 
able times on this type of an exhibit because I 
thought that this was the very thing that the Com- 
mission and the Examiner would be interested in 
trying to find out and get the facts as to whether 
the Gannett newspapers were a group that operated 
contrary to the public interest. How else can you 
show public interest? You can't bring a carload of 
people down here and put them on the stand. This 
is the usual method that has been used, and I think 
not to receive the evidence from these applicants 
when the adverse, the exact opposite of the thing, 
has been received from the Protestant, would just 
be reversible error. (Tr. 871-874). 


DISPOSITION OF FEDERAL'S MOTION FOR RECONSIDERATION 


The decision appealed from (sometimes referred to by the Com- 
mission as the decision "adopted" 12 March 1958, although it was not 
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released until 14 March 1958), was reaffirmed on 13 February 1959, 
just short of ten months after Federal had asked reconsideration thereof. 


In paragraph 5 of the Memorandum Opinion and Order which denied 


the requested reconsideration, the Commission included this statement:- 
'™* * * In passing we note that petitioner's | 
claim to consideration as a ‘potential applicant’ 


was rejected by the Court. Federal Broadcasting : 
Systems, Inc. v FCC, 96 U.S. App. D.C. 260; | 
225 F 2nd, 560 (1955); Cert. denied 350 U.S. 923 | 
(1955)."" (R. 2379-A). | 
On the same page of that Memorandum, in paragraph 7, the Commission 
again quotes the expression "potential applicant" and again employs the 
term in such a way as to imply that it appears in "the above-referenced 
holding of the Court." However, the term "potential applicant" does not 
appear in Appeal No. 12,252; and, this Court did not say that Federal 
could not be given a comparative hearing, nor that Federal's interest as 


a would-be applicant should be ignored or discounted by the Commission. 


The Commission denied Federal's request that the votes of Com- 
missioners Lee, Mack, and Craven be excluded on the ground that those 
Commissioners should not have participated in the various rulings of 
the Commission relating to Rochester's Channel i0. With reference to 
Commissioner Lee, the Commission accused Federal of resorting to 
"innuendo" (which the Commission underscored) since all that Federal 
had shown was that Commissioner Lee's confidential legal adviser was 
the former attorney for Gannett broadcast interests, including WHEC. 
As to Commissioner Craven, Federal was again accused of resorting to 
innuendo” (which was again underscored) because according to the 
Commission, all that Federal had shown was that certain testimony 
(see, Tr. 722, 781) on which the Commission had to some extent relied, 
had been given by an engineer who had then only recently ceased to be 





36 


the partner of Commissioner Craven.?’ The testimony dealt with a 


matter which the Commission evidently regarded as of crucial (or 
nearly-so) importance, although the evident weakness and inconclusive- 
ness of that testimony seems to explain the Commission's finding quoted 
from paragraph 19 in footnote 24, supra. 


The Commission did not employ the word "innuendo" in rejecting 
Federal's objection to participation for former Commissioner Mack, 
who resigned in connection with disclosure relating to another Channel 

-1@ case {see footnote 17, supra). The Commission based its rejection 

Federal's plea on the ground that Commissioner Mack had only acted 
on the vote which instructed the Commission to prepare a decision 
favorable to WHEC and Veterans. In the same paragraph, however, the 
Commission points out that under Section 0.141 of its Rules and Regula- 
tions, the staff is authorized to draft decisions and orders only pursuant 
to instructions from the Commissioners. 


STATUTES AND REGULATIONS INVOLVED 
Statutes 


The following Sections of the Communications Act of 1934, as 
amended, are involved in this appeal. 


LE 

i The Commission failed to cite that portion of the Record that was precisely 
pertinent to this issue. Thus, during oral argument to the Commission en banc, 
the following remarks were reported: 


"Mr. Wall:* Commissioner Craven, your partner, Mr. Lohnes, 
has done work for the Gannett Company which controls WHEC, Inc., 
the licensee of Radio Station WHEC, so that there is a connection there. 

"Mr. Roberts:** You almost have to do that if you're anywhere in 
radio -- 

"Commissioner Craven: I'd better abstain from participation if 
in this particular case there is a tie. 

"Mr. Roberts: I certainly don't feel there is a connection with 
anything you ever did that affects us as far as I'm concerned." (Tr. 
1059, 1060). 

The Commission's failure to cite the above express waiver is not explained. 


** Counsel for WHEC, Inc. 
** Counsel for Federal Broadcasting System, Inc. 
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Section 154(j), 47 USCA 154(j): 


"(j) The Commission may conduct its eed 
ings in such manner as will best conduceto the _ 
proper dispatch of business and to the ends of j 
No commissioner shall participate in any ak ep oa 
proceeding in which he has a pecuniary interest. Any 
party may appear before the Commission and be | 
heard in person or by attorney. Every vote and offi- 
cial act of the Commission shall be entered of record, 
and its proceedings shall be public upon the request 
of any party interested. The Commission is author - 
ized to withhold publication of records or proceedings 
containing secret information affecting the —— 
defense."’ 


Section 154(1), 47 USCA 154(1): 


"(1) All reports of investigations made by the 
Commission shall be entered of record, and a copy 
thereof shall be furnished to the party who may have 
complained, and to any common carrier or licensee 
that may have been complained of." 





Section 307(a), 47 USCA 307(a): 


(a) The Commission, if public convenience, 
interest, or necessity will be served thereby, sub- 
ject to the limitations of this chapter, shall grant to 
any applicant therefor a station license provided for 


by this chapter." 


Section 309(a), 47 USCA 309(a): 


(a) If upon examination of any application | 
provided for in section 308 of this title the Com- 
mission shall find that public interest, convenience, 
and necessity would be served by the granting atid 
of, it shall grant such application." 





Section 309(b), 47 USCA 309(b): 


'(b) If upon examination of any such applica- 
tion the Commission is unable to make the finding 
specified in subsection (a) of this section, it shall 
forthwith notify the applicant and other know. parties 
in interest of the grounds and reasons for its in- 
ability to make such finding. Such notice, which | | 
shall precede formal designation for a hearing, shall 
advise the applicant and all other known parties in 


| 
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interest of all objections made to the application as 
well as the source and nature of such objections. 
Following such notice, the applicant shall be given 
an opportunity to reply. If the Commission, after 
considering such reply, shall be unable to make the 
finding specified in subsection (a) of this section, it 
shall formally designate the application for hearing 
on the grounds or reasons then obtaining and shall 
notify the applicant and all other known parties in 
interest of such action and the grounds and reasons 
therefor, specifying with particularity the matters 
and things in issue but not including issues or re- 
quirements phrased generally. The parties in 
interest, if any, who are not notified by the Com- 
mission of its action with respect to a particular 
application may acquire the status of a party to the 
proceeding thereon by filing a petition for inter- 
vention showing the basis for their interest at any 
time not less than ten days prior to the date of 
hearing.’ Any hearing subsequently held upon such 
application shall be a full hearing in which the ap- 
plicant and all other parties in interest shall be 
permitted to participate but in which both the bur- 
den of proceeding with the introduction of evidence 
upon any issue specified by the Commission, as 
well as the burden of proof upon all such issues, 
shall be upon the applicant." 


Section 309(c), 47 USCA 309(c): 


'(c) When any instrument of authorization is 
granted by the Commission without a hearing as 
provided in subsection (a) of this section, such 
grant shall remain subject to protest as herein- 
after provided for a period of thirty days. During 
such thirty-day period any party in interest may 
file a protest under oath directed to such grant and 
request a hearing on said application so granted. 
Any protest so filed shall be served on the grantee, 
shall contain such allegations of fact as will show 
the protestant to be a party in interest, and shall 
specify with particularity the facts relied upon by 
the protestant as showing that the grant was im- 
properly made or would otherwise not be in the 
public interest. The Commission shall, within 
thirty days of the filing of the protest, render a 
decision making findings as to the sufficiency of 
the protest in meeting the above requirements; and, 
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where it so finds, shall designate the application for 
hearing upon issues relating to all matters specified 
in the protest as grounds for setting aside the grant, 
except with respect to such matters as to which the 
Commission, after affording protestant an opportunity 
for oral argument, finds, for reasons set forth in the 
decision, that even if the facts alleged were to be | 
proven, no grounds for setting aside the grant are 
presented. The Commission may in such decision re- 
draft the issues urged by the protestant in accordance 
with the facts or substantive matters alleged in the 
protest, and may also specify in such decision that 
the application be set for hearing upon such further 
issues as it may prescribe, as well as whether it is 
adopting as its own any of the issues resulting from 
the matters specified in the protest. In any hearing 
subsequently held upon such application issues speci- 
fied by the Commission upon its own initiative or | 
adopted by it shall be tried in the same manner pro- 
vided in subsection (b) of this section, but with : 
respect to issues resulting from facts set forth in 
the protest and not adopted or specified by the Com- 
mission, on its own motion, both the burden of pro- 
ceeding with the introduction of evidence and the — 
burden of proof shall be upon the protestant. The | 
hearing and determination of cases arising under | 
this subsection shall be expedited by the Commis- 
sion and pending hearing and decision the effective 
date of the Commission's action to which protest is 
made shall be postponed to the effective date of the - 
Commission's decision after hearing, unless the | 
authorization involved is necessary to the mainte- 
nance or conduct of an existing service, or unless, 
the Commission affirmatively finds for reasons set 
forth in the decision that the public interest requires 
that the grant remain in effect, in which event the 
Commissioner shall authorize the applicant to uti- 
lize the facilities or authorization in question pend- 
ing the Commission's decision after hearing." 


Regulations 


The following Regulations of the Federal Communications Com- 
mission are involved in this appeal. | 





40 


Section 3.636(a)(2), 47 CFR 3. 636(a) (2): 


"Multiple ownership. (a) No license for a tele- 
vision broadcast station shall be granted to any party 
(including all parties under common control) if: 


ae x aK 


(2) Such party, or any stockholder, of- | 
ficer or director of such party, directly or in- 
directly owns, operates, controls, or has any 
interest in, or is an officer or director of any 
other television broadcast station if the grant 
of such license would result in a concentration 
of control of television broadcasting in a man- 
ner inconsistent with public interest, conven- 
ience, or necessity. In determining whether 
there is such a concentration of control, con- 

’ sideration will be given to the facts of each 
case with particular reference to such factors 
as the size, extent and location of areas-served, 
“the number of people served, and the extent of 
other’ competitive service to the areas in ques- 
tion. The Commission, however, will in any 
event consider that there would be such a con- 
centration of control contrary to the public in- 
‘terest, convenience, or necessity for any party. 
or any of its stockholders, officers, or direc- 
tors to have a direct or indirect interest in, or 
be stockholders, officers, or directors of, more 
than seven television broadcast stations, no 
more than five of which may be in the VHF band." 


* mK x 


"Note 1: The word 'control' as used herein 
is not limited to majority stock ownership, but 
includes actual working control in whatever 
manner exercised. 


"Note 2: In applying the provisions of para- 
graph (a) of this section to the stockholders of a 
corporation which has more than 50 voting stock- 
holders, only those stockholders need be con-. 
sidered who are officers or directors or who 
directly or indirectly own 1 per cent or more of 
the outstanding voting stock." 7 


Section 1.372, 47 CFR 1.372: | | 


"Staff consideration of applications which receive 
_ action by the Commission. a Upon acceptance of 
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an application, the complete file is routed to the ! 
appropriate Division of the Bureau of Engineering. 
The application is there reviewed from an engineer- 
ing standpoint. A draft report containing the recom~- 
mendations of the Bureau of Engineering is prepared. 
In cases where no engineering problems are involved, 
the report contains no recommendations as to disposi- 
tion. 


'(b) The complete file is then routed to the ap- 
propriate Division of the Bureau of Accounting where 
it is reviewed from an accounting standpoint. A 
draft report containing the recommendations of the 
Bureau of Accounting is prepared. In cases where no 
accounting problems are involved the report contains 
no recommendations as to disposition. 


"(c) The complete file is then routed to the ap- 
propriate Division of the Bureau of Law where it is 
reviewed to determine whether the authorization re- 
quested will be in accordance with the Commission's 
policies, rules and regulations and any other require- 
ments imposed by law. A joint report containing the 
recommendations of the Bureau of Law and the other 
Bureaus and any other documents required is pre- 
pared and the entire file routed to the Minute Branch 
of the Bureau of the Secretary which records, mimeo- 
graphs, and distributes necessary papers to the mem- 
bers of the Commission, heads of Bureaus and other 
interested staff members, and places the matter on 
the Commission's agenda. [11 F.R. 177A-415, | 
ole 1946, as amended at 14 F.R. 2799, May 27, 
1949 |." | 


STATEMENT OF POINTS ON APPEAL 


| 
The Commission erred on 14 March 1958, in denying Federal's 
protest which challenged the grants to WHEC and Veterans to operate 
on Channel 10 in Rochester, New York, on a share-time basis. 
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SUMMARY OF THE ARGUMENT 
I 


Gannett's stranglehold on mass media of communications in the 
Rochester area makes it contrary to the public interest to allow further 
concentration of control of such media by Gannett in that area. This 
result follows whether the diversification factor be deemed comparative 
or absolute. 


It 


The Commission's failure to obey this Court's instructions upon 
remand in Appeal 12, 252 is clear beyond dispute. 


Ii 


Three Commissioners opposed, and three favored the challenged 


grants; thus the vote of 11 March 1953 conferred no valid grant since 
only six Commissioners participated; and at all events, the procedure 
resorted to was unlawful. 


IV 


The rebroadcast issue is reserved pending action by the Supreme 
Court on Federal’s petition for certiorari in Appeal No. 14, 418. 


THE ARGUMENT 
I 


If the avowed public policy of preserving freedom of competition 
in our mass media of communication is to have any real meaning or 
substance, the first question in this appeal must necessarily be answered 
in the affirmative. When, as here, a grantee of a TV broadcast authority 
is the owner and publisher of daily newspapers which enjoy more than 
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91% of the paid circulation in the "primary community” in the area of a 
proposed TV operation, there is simply no room for argument on the 
issues raised by the first question; and, the further facts that the grantee 
owns one of the five full-time AM broadcasting stations in that area, and 
owns numerous other mass media of communication outside of the pri- 
mary area, are merely make-weight considerations which cap a climax 
that needs no capping. i 

| 

If it be conceded, and Federal does not, that it could ever be 

proper to grant, to such powerful interests as Gannett, additional broad- 
casting authority anywhere in the state of New York, Federal insists that 
it would be essential to such a grant for the Commission to expressly 
find that notwithstanding Gannett's extensive interests in mass media of 
communications, the public interest, convenience, and necessity would, 
in the particular circumstances of the particular case (with reasons be- 
ing stated), be served by granting Gannett the authority sought; and, in 
such a case Gannett would have to stand head and shoulders above its 
competitor on all relevant and competitive considerations. | 


| 
In the present case, there was no evaluation of such relevant con- 
siderations, and indeed the Commission declined to take account of com- 
petitive consideration although Federal was known to be keenly desirous 
of obtaining the authorization which the Commission had so quickly 
granted to Gannett's subsidiary WHEC. 


The Commission has contended that the issue relating to the 
diversification of media of mass communication is, essentially, a com- 
parative factor, and that considered alone it is not sufficient to dis- 
qualify an otherwise qualified applicant.?® 


In MASSACHUSETTS BAY, this Court expressed oe with 
the Commission's policy of regarding the diversification factor as one 
which could be counterbalanced by other factors. And, — finds 


28 wASSACHUSETTS BAY TELECASTERS v FEDERAL COMMUNICATIONS 
COMMISSION (1958) USAppDC _, 261 F2d 55, 64. 
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no fault with MASSACHUSETTS BAY; indeed, that decision seems to 
Federal to be a clear-sighted and realistic resolution of the facts in that 
controversy. However, it is to be remembered that MASSACHUSSETS 
BAY dealt with the application of a newspaper which was one of eight 
daily newspapers in the affected area, which owned one of the 17 AM 
broadcasting stations in the area, and in that case the "principal com- 
munity” had 10 FM stations, 3 VHF channels, and an allocation of 3 
UHF channels. It is understandable, therefore, that this Court should 
Say, as it did in MASSACHUSETTS BAY:- 
“Against the broad background of the area to 

be served and considering the many outlets for ex- 

pression of every possible viewpoint on every con- 

ceivable subject, we cannot assume that any party 

to this case, combining the various media of mass 

communication, could achieve any significant con- 

trol over the minds and the thinking of the listening 

audience affected. * * *." =USAppDC __, 

261 F2d at 64. 
But, the situation in MASSACHUSETTS BAY has not the slightest 
relationship to the situation in the case now before this Court. Here, 
the Gannett interests own the only two daily newspapers published in 
Rochester, and in that metropolitan area — "the principal community” 
within the sphere of influence of the channel in question — the Gannett 
newspapers have more than 91% of the daily paid circulation. Indeed, 
no one could seriously suggest that Gannett does not at this time possess 
the power to exercise a "significant control over the minds and the think- 


ing of the listening [and viewing as well as the reading] audience" in the 
area affected. Indeed, the Commission has not undertaken to deny such 
a proposition; and, it is doubted that anyone would welcome such an 
undertaking. 


At the hearing, the Gannett interests submitted many statistics 
that had nothing whatsoever to do with the primary issue with which the 
- Commission was confronted. Thus, again and again the tactic of the 
Gannett interests was to divert attention from the stranglehold on public 
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opinion which Gannett now exercises in the Rochester area (and for that 
matter all of Monroe County) and to invite attention elsewhere. For this 
purpose, references were made to a vague and undefined "Upstate New 
York Area" (dealt with in footnote 22, supra) and the nearly meaningless 
"Grade B contour’ of WHEC-TV was used as a predicate upon which to 
justify a meaningless analysis of mass media in an area in which the 
Commission did not ever bother to mention (or think) of the people re- 
siding therein. ! 


It should not be less than startling to this Court to examine the 
actual claimed reach of the "Grade B contour” into Steuben County; and, 
especially when it is remembered. (see footnote 23, supra) that the signifi- 





cance of that theoretical line's trespass into the periphery of Steuben 
County is that, commencing from that point (a point barely within 
Steuben's northerly boundary) it is assumed that 50% of the possible set 
locations between that point and some other point near the City of 
Rochester would, 90% of the time, receive the minimum signal which the 


Commission insists upon before a signal may be deemed to constitute a 
TV broadcast "service." Similarly this Court would doubtless be shocked 
to see how little of Seneca, Yates, and Wyoming Counties are actually 
affected; and, yet, these and Steuben were added to other counties 

(which had little enough relationship to the primary area concerned) in 
order to produce, 2 la gerrymander, the maximum competition picture 
possible to be assigned against the Gannett influence. Even by resorting 
to such practices, the Commission was unable to find that Gannett had 
less than 70% of the daily newspaper circulation in the un-realistic, 
almost laughably, un-significant ten-county area (see footnote 21, supra). 


It is well and good to talk of factors having comparative values, but 
. every factor capable of being applied comparatively must possess some 
absolute quality. Thus, in a case such as that of the Gannett interests 

in the Rochester area — and we need not here speculate on how Gannett 
should fare if its application related to some other area — the Commis- 
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sion could never be justified in approving a TV grant to the Gannett in- 
terests unless it were demonstrated (1) that no other qualified applicant 
was available or visible on the horizon, and (2) that the public interest, 
convenience, and necessity would be served by granting Gannett such 
authority. 


It is not essential to Federal's position that the argument advanced 
in the preceding paragraph be accepted. For whether the Commission 
likes it or not, it was confronted with a comparative situation when it 
purported to issue the share-time grants on 11 March 1953. Thus, 
there were two applicants for Channel 10 in Rochester that were before 
the Commission on that date, and the Commission was obligated, whether 
it chose to do so or not, to compare the qualifications of WHEC and 
Veterans. In the very instant of finding that Veterans was a qualified 
applicant, the Commission became obligated to be certain that the other 
share-time applicant was equally or better qualified — and that involved 
resort to comparative criteria. And it became, forthwith, the Commis- 


sion's clear-cut obligation (irrespective of any instruction from this 


Court as was later forthcoming in Appeal No. 12, 252) to concern itself 
with Veterans’ curious agreement with Gannett by the terms of which, 
both were to take half of Channel 10, and avoid a comparative open-and- 
above-board investigation into the still unanswered question as to whether 
they should receive the grant. In short, the Commission was, by its own 
"finding" respecting Veterans’ qualifications, forthwith confronted with a 
comparative case, for as between Gannett and Veterans, there neces- 
sarily had to be a difference — they were not two peas in a pod — one had 
to be adjudged to be better qualified to act in the public interest than the 
other; and, once that comparative process began, it was logically and 
and legally impossible, because of Gannett's monopoly — and a far from 
benign one“? — in the Rochester area, for the Commission to find that 


23 E.g., see the melancholy story recounted by newsman Richard J. Smith of 
the valiant but unsuccessful effort to preserve a free press in Rochester (Tr. 590, 
641). 
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the public interest, convenience, and necessity could be served by 
strengthening that already invincible monopoly through a new TV grant 
to WHEC. | 


The most vital defect in the decision from which this appeal comes 
is the fact that the Commission did not even purport to make a finding on 
its own sixth issue: namely, the Commission did not make a finding on, 
or reach any conclusion with respect to, the question the Commission 
itself posed as to "whether in the light of the facts adduced [at the hear- 
ing] the public interest, convenience, or necessity would be served by a 
grant of the application in question." According to controlling statutes, 
as well as to controlling decisions of this Court, the Commission is not 
empowered to grant any application for a broadcast license unless it is 
found that such a grant would serve the public interest, convenience, 
and necessity, 47 USCA 307(a), and 309(a), CLARKSBURG PUBLISHING 
CO. v FEDERAL COMMUNICATIONS COMMISSION (1955) 96 US App DC 
211, 219-22, 225 F2d 511 (one part of which, pertinent to this point, is 
quoted in the second part of footnote 5, supra). | 

Further, Federal respectfully insists that even though it was not 
entitled to a comparative hearing, the Commission was obligated, if it 
was to act in the public interest, to give full consideration to every com- 
parative factor which it would have considered if Federal had been an 
applicant in a comparative hearing. Moreover, the history of television 
has made it abundantly clear that qualified applicants are always avail- 
able for channels such as Channel 10 in Rochester, and it would be not 
less than dishonest for the Commission to suggest that it made the 
"quickie" grant to WHEC and Veterans because it had no hope of getting, 
promptly, any other proposal from qualified applicants. ! 


bat 


The Commission did not comply with the instructions contained in 
this Court's decision in Appeal No. 12,252. Presumably, the Commis- 
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sion was so pleased with having won what it regarded as the major 
issue in that litigation, that it was essentially unconcerned about the 
final disposition of the trifles that were left over. Although this Court 
sustained the Commission in important part in its earlier decision, 
Federal believes that the Commission's partial victory was but a nar- 
row one. In other words, as Federal reads this Court's earlier deci- 
sion, the Commission was really given nothing more than a fair oppor- 
tunity to remove any doubts concerning the "quickie" grants of 11 March 
1953, and the Commission should have read Appeal No. 12, 252 as 
warning that it would again be sustained only if, upon the required re- 
examination, the Commission demonstrated a sincere desire to obtain 
and evaluate all pertinent facts; but, this the Commission did not-do. 


As helpful guidance for the Commission, this Court in Appeal 
No. 12, 252 said that the share-time arrangement between the inter- 
venors should be appraised by the Commission from the standpoint of 
its effect upon programming. In directing that such an appraisal be 
made, this Court was clearly protecting the public interest of the viewers 
in Rochester whose helpless dependence upon management's choice of 
programming is rendered even less potent if management itself is de- 
prived of the chance to arrange for suitable programming. However, 
the Commission made no inquiry into this point; in fact, it balked Fed- 
eral's effort to expose the difficulties of programming under a share- 
time arrangement (Tr. 443 to 512); and, the decision from which this 
appeal comes contains no finding on, or conclusion by the Commission 
with respect to, this clear-cut and specific instruction. ae 


Similarly, the Commission failed to examine into the circum- 
stances surrounding the amendment of the original applications although 


sa The importance which this Court has attributed to programming should be 
well known to the Commission. See, BUTTERFIELD THEATRES v FEDERAL 
COMMUNICATIONS COMMISSION (1956) 99 US App DC 71 at 77, quoting from 
JOHNSTON BROADCASTING CO. v FEDERAL COMMUNICATIONS COMMISSION 
(1949) 85 US App DC 40, 48, 175 F2d 351, 359, and reviewing the rule in PLAINS 
RADIO BROADCASTING CO. v FEDERAL COMMUNICATIONS COMMISSION 
(1949) 85 US App DC 48, 51-52, 175 F2d 359, 362-363. 
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the decision in Appeal No. 12, 252 expressly directed the Commission 
todo so. Even though ordered to do so, the Commission indicated no 
curiosity about, or interest in, that strange and sudden accord which 
apparently put the Commission in the position of being able to grant the 
share-time licenses (see footnote 4a, supra) to WHEC and Veterans 
without a competitive hearing. 


This Court needs no advice from Federal to guide its speculation 
as to why the Gannett interests saw fit to make Veterans a fifty-fifty 
partner in Channel 10 in Rochester. The catalogue of Gannett's exten- 
sive holdings in nearly every sort of mass media of communication is 
singularly out of step with the situation which obtains with respect to 
Channel 10. In other words, there was every reason for this Court to 
have required the Commission to make inquiry into the reasons for the 
agreement that was reached between WHEC and Veterans. | 


Federal now regrets having insisted upon the issue of Veterans' 
lack of financial qualification and its history of sharp commercial prac- 
tices, because by so insisting, broader issues in this case have been 
somewhat obscured. Federal does not for one moment concede that 
Veterans was financially qualified as an applicant. It is precisely be- 
cause it was not qualified as an applicant that Veterans embraced the 
proposal which the Gannett interests offered for a share-time operation 
(see footnote 10, supra). Once armed with the endorsement of the 
Gannett interests, Veterans was supremely qualified, financially, to 
proceed on a share-time basis. But this does not mean that the Com- 
mission can, in any way, be excused for its refusal (and it was not less 
than that) to comply with this Court's direct injunction that investigation 
be made into circumstances surrounding the agreement between WHEC 
and Veterans — and, on this point, Federal again invites this Court's 
attention to footnote 10, supra. | 


Federal does not minimize the burdens of the Commission. The 
Commission's duties are of great importance and the discharge of those 


i 
| 
i 
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duties is complicated by technical considerations which are perhaps as 
complex as any that confront any governmental agency. The Commis- 
sion should be allowed — and it is allowed — considerable leeway by the 
courts in the discharge of those functions. It would be unrealistic as 
well as unwise for the courts to require an uncompromising exactitude 
from the Commission in the discharge of its extensive, multifarious, 
and involved duties. However, when the Commission has taken action 
which is subject to serious doubts, and when the Commission is ex- 
pressly directed by this Court to reexamine its disputed action "with 
particular care,” a decision as careless as the one from which this ap- 
peal is taken ought to be rejected by this Court. The clowning conduct 
of one commissioner during oral argument is enough to condemn the en- 
tire proceeding below (Tr. 1088 to 1090) because by no courtesy or 
indulgence could it be assumed that a Commission tolerating such 
inanities could be deemed to be complying with the injunction that it re- 
examine its action "with particular care." 


The last facet of the second question deals with the admonition by 
this Court that the Commission not terminate the proceedings until it 
had a record sufficient to support its final conclusions. Since the Com- 
mission is required to comply with that precept in every proceeding, 


the Commission would have been well advised to have been scrupulously 
attentive to that advice from this Court upon the remand of this case. 
Instead, however, the Commission cut off Federal at every turn of the 
road and restricted the record to the narrowest possible limits — indeed, 
restricted it beyond the possible ~— and thes closed the record without 
having included the materials necessary to support such conclusions as 
it would have had to make had it made such conclusions as were neces- 
sary to sustain the grants of 11 March 1953. The multiple clauses of 

the preceding sentence are designed to accommodate the fact that the 
Commission failed to make any corclusion with respect to public interest, 
convenience, and necessity. 
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In a measure, the third question presented by this appeal was 
once before considered by this Court, in Appeal No. 12, 252. However, 
in the earlier case, this Court did not have the benefit of the testimony 
of former Commissioner Hennock, and this Court was not then, as it 
is now, as fully aware of the Commission's significant unwillingness 
to disclose the actual occurrences of 11 March 1953. ; 


Federal does not contend that the testimony of former Commis- 
sioner Hennock presents a clear-cut recitation of precisely what did 
happen at the meeting of 11 March 1953.5! However, Federal respect- 
fully insists that former Commissioner Hennock's testimony requires 
two conclusions, either of which invalidates the grants of 11 March 
1953: (1) that former Commissioner Hennock did participate in the con- 
sideration of the share-time grants on 11 March 1953, even though the 
approved minutes state otherwise; and, (2) that former Commissioner 
Hennock was opposed to those grants and the other five commissioners 
who participated were fully aware of her opposition. 3 


It now appears beyond peradventure of doubt that if there was.2 
majority vote in favor of the grants of WHEC and Veterans on 11 March 
1953, that vote was taken during the temporary absence of former 
Commissioner Hennock. In other words, it was a vote taken behind 
her back while she was known to be temporarily absent in search of 
legal support for her opposition to the legitimacy of any vote on those 
grants. A vote taken under such circumstances would be subject to 
criticism in any organization that made any pretext to respectability, 
and it is not less than scandalous when such tactics are ao by an 
agency of the Federal Government. 


This Court's recent decision (8 May 1959) in SANGAMON VALLEY 
v FCC (Appeal No. 13, 992) affords additional support for Federal's 


31 


Neither, for that matter, do the "official" minutes of that meeting. 
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attack on the legality of the contested grants of 11 March 1953. The 
Situation in SANGAMON VALLEY dealt with the variation from an in- 
formal practice, whereas the variation on 11 March 1953 was from two 
norms: first, the invariable practice relied upon by Commissioner 
Merrill (see page 25, supra), i.e., that upon the request of a Commis- 
Sioner, action on a particular grant would be withheld for a reasonable 
time, and second, the violation of the minimal requirements of Memo- 
randum 10, referred to by Commissioner Hennock (page 27, supra) and 
undisclosed by the Commission (see page 24, supra).*2 The prejudice 
flowing from the Commission's failure to respect these two rules is 
clear — because of that refusal, Commissioner Hennock left the room 
in search of corroborating legal support and thereby afforded Commis- 
sioners Sterling, Hyde, and Bartley their opportunity to out vote the 


two commissioners who stayed behind. Such variations from known and 


previously agreed procedures by a body such as the Commission ought 
not to be condoned since it encourages willful groups in such bodies to 
embark upon ad hoc procedures which must necessarily disrupt the 
orderly dispatch of official business and engender frictions that can 
only. worsen the efficiency of such organizations; see, first sentence of 
47 USCA 154(}j). 


THE RESERVED ISSUE 


As noted, Federal respectfully prays that this Court accept, as 
reserved, Federal’s contention that the Commission erred in its dis- 
position of the rebroadcast issue in the proceedings below. This Court 


= Federal certainly does not predicate its point on the requirement of a written 
report. However, some intelligent, informative, and convincing report, whether 
oral or written, was required. Until they knew the relevant facts, the Commis- 
sioners could not act in the public interest, and that is the only interest in which 
the Commissioners were empowered to act, 47 USCA 307(a), 309(a). The Con- 
gress invested the Commissioners with discretionary powers, not the staff; and, 
even if (and Federal does not concede the suggestion) it could be assumed that the 
staff was prepared to give suitable reports on each of the vast number of cases 
disposed of at that meeting, time and the capacity of the human brain to absorb 
information made it impossible for that intelligence to be assimilated by the Com- 
missioners. 
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of Appeals has recently (Appeal No. 14, 418 decided 2 April 1959) re- 
solved those same issues raised by Federal. It would be pointless to 
urge a revision of that ruling upon this Court at this time. However, 
Federal has filed a timely petition for certiorari asking that this Court's 
ruling in Appeal No. 14, 418 be reviewed. If the Supreme Court grants 
the writ, and if the review is favorable to the contentions urged by 
Federal, Federal would hope that this Court then would permit argu- 
ment on, or give consideration to, the rebroadcast issue. 


CONCLUSION 


For the reasons hereinbefore advanced, Federal respectfully 
prays that this Court reverse the Commission's decision of 14 March 
1958, and that it declare the grants of 11 March 1953 to WHEC and 
Veterans to be void and that the Commission be instructed to accept for 
filing the application for Channel 10 which was tendered by Federal on 
17 March 1953, and that a comparative hearing be ordered at the earliest 
practicable date, having due regard for the public interest in that there 
be suitable notice to the public of such comparative hearing. : This Court 
might also assure the Commission that it is empowered to protect the 
Rochester television audience against a blackout of Channel 10 by allow- 
ing interim operation of Channel 10 by the three parties in a manner 
consistent with the proposal set forth in Federal's "Supplement to Peti- 
tion for Reconsideration" (filed with the Commission on 25 November 
1953) reprinted in the Joint Appendix hereof, R. 484. ! 


| 
Respectfully submitted, 
CHARLES F. O'NEALL 


1625 K Street, N. W. 
Washington 6, D. C. 


Attorney for Appellant 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The background of this proceeding, which has twice 
| 


previously been before the Court for review, is set forth 


in Case No. 12,252 (Federal Broadcasting System, Inc. Vv. 
peders! Communications Commission, 96 U.S. App. Dc. 260, 225 
F.2d 560, cert. denied, 350 U.S. 923) and in Case No. 13,235: 
(Federal Broadcasting System, Inc. v. Federal Communications 
Commission, 99 U.S. App. D.C. 320, 239 F.2d 941). We there- 
fore summarize only briefly the underlying ac uact cacek and 
set forth in greater detail the facts newly pertinent to the 


gecisions and orders here under review. 
A. Background | 
On March 11, 19953 the Commission granted without hearing 


applications of WHEC, Inc. (WHEC) and. Veterans Broadcating 
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Company (Veterans) for a Ber actos permit for a television 


station to operate on ie eearete tus basis on Channel 10 in 
Rochester, New York (J.A. #1, 155-156). Six days later, on 
March 17, appellant filed an application for Channel 10, and 
@ protest to the grants to WHEC ana Veterans pursuant to 
Section 309{c) of the Communications Act (J.A. -#1 33-40). 

The Commission returned appellant's application, ultimately 
dismissed its protest for lack of specificity, and thereafter, 
on April 30, 1954, denied reconsideration (J.A, #1, 80-84, 
124-129, 148-154). 

On appeal, the Court, rejecting appellant's contention 
that the Commission's action of March 11, 1953 was completely 
lacking in validity or effect either because the grants were 
not based on the votes of a majority of the Commission or 
because the procedures followed by the Commission were im- 
proper, Held that appellant was not entitled to a comparative 
Coa. on its late-filed application. Federal Broadcasting 
System, Inc. v. Federal Communications Commission, 96 U.S. 
App. p-&- 260, 265-268, 225 F.2d 565-568, cert. denied 350 
U.S. 923. The:-Court further held, however, that appellant's 
protest alleged with sufficient particularity, to meet the 
requirement of. Section 309(c), an issue as to “threatened 
monopoly control of mass media of communications in the 
Rochester area” and, without determining whether each of the 
additional allegations in the protest was stated with suf- 


ficient particularity, reversed the dismissal of the protest 





te 
and remanded for a “broad reopening of the case“ iin hearing 
before the Commission (96 U.S. App. D.C. at 263-265, 225. F.2d 
at 563-565). : 


In a Memorandum Opinion and Order designating the pro- 


test for hearing upon specified issues, the Commission -- 


pursuant to authority conferred by a 1956 amendment to Section 
1 ! 
309(c) -- found that the public interest required the grants 


to WHEC and Veterans to remain in effect pending its decision 
on the protest hearing and so ordered (J.A. #2, 105-113). 


This latter action was affirmed by the Court in Federal Broad- 


casting System, c, v. Federal Communications Commission, 99... ° 
U.S. App. D.C. 320, 239. F.2d 941. 


: 
B. Ihe Commission's Findings and Conclusions 
on the Protest Hearing | 


The Commission redrafted the issues urged by appellant in 
accordance with all of its allegations ‘in the protest (JA. ¥1, 
pp. 39-40) as follows (J.A. #2, 110-111): ! 


l. To determine whether a grant of the sanricachen 
of WHEC, Inc., would result in a concentration 
of control of the mass media of communication 
contrary to the public interest. | 


To determine whether the agreements entered into 
by the above applicants with respect to their 
proposed share-time operations. contravene: the 
provisions of the Communications Act, the' 
Commission's Rules, or its. beltoten promulgated 
thereunder. 


To determine whether, in the operation of its 
Rochester AM station, Veterans Broadcasting 

has engaged in commercial advertising practices 
which reflect adversely on its quatitinettens 
to be a broadcast licensee, 


1/ Public Law 391, 4th Cong., 2d Sess. 
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‘To determine whether Veterans Broadcasting 
Company is financially qualified to construct 
and-gperate its propesed television station. 


To determine whether the refusals, if any, of 
WHEC, Inc. and Veterans Broadcasting Company 
to permit the Federal Broadcasting System, Inc. 
to rebroadcast programs carried over their 
respective Rochester AM stations reflect 
adversely on these two applicants. 


To determine whether, in the light of the facts 
adduced upon the foregoing issues, the public 
interest, convenience, or necessity would be 
served by a grant of the application in question. 2/ 
After the usual proceedings (including a pre-trial con- 
ference, eight days of hearing sessions compiling a transcript - 
of some 1000 pages and 762 pages of exhibits (R. 1151-1913), © 


and the submission of proposed findings and conclusions} the 


Hearing Examiner issued an initial decision on August 6, 1956,. 


affirming the grants to WHEC, Inc. and Veterans and denying 
‘appellant‘s protest on the merits (BR. 2119-2137). Following | 
exceptions (R. 2140-2145) and oral argument en banc (Tr. 1049- 
1f03) the Commission issued its decision of March 12, 1958, 


2/7 At the prehearing Conference counsel for appellant stated 
(Transcript of prehearing conference, p. 3): 
“And for the issues, I think we are satisfied 
with them, but we don't want to be precluded 
from filing a petition for enlarging or 
modifying the issues within the 15-day period." 


Neither appellant nor any other party to the protest hearing 
petitioned the Commission for enlargement or modification of 
the foregoing issues; pursuant to Section 1.141 of the Com- 
mission*s Rules. (47° C.F.8. 1.141). 
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likewise dismissing the protest and. affirming the grants 
3 


(R. 2184-2203). This resolution of Issue: 6, supra, was 
premised on the Commission's conclusions with respect to the 
first five issues: (1) that the grant to. HHEG: does not result 
in a concentration of control contrary to the public’ interest 
(R. 2199-2200, 2185-2195); (2) that the share-time agreement 
of WHEC sad,.Vetersas. is proper under the Comment. cations Act, 
the Commission's Rules and its enunciated policies CR. 2200, 
2195-2196); (3) that the commercial practices of Veterans 

in the operation of its standard broadcast station do: not 
reflect so adversely upon Veterans as to disqualify. it from. 
being a broadcast licensee (R. 2200, par. 10, 2196-2197); 

(4) that Veterans was financially qualified at the time of 
its application (R. 2201, par. 11); (R. 2197, par. 58-62)); 
and (5) that the refusal of WHEC and Veterans to grant enoel— 
lant*s request for blanket authority to rebroadcast standard 
ie eateatinreatuee does not reflect adversely on their quali- 
fications to be broadcast licemsees (R. 2201-2202, 2197-2198). 


‘We set forth in detail only the facts relating to those 

3 The Commission sustained, over appellant 's challenge, 

(R. 2198, par. 68) the examiner's ruling striking certain 
evidence as to the financial status of appellant (Tr. 249- 
273, 653-670, 704-707, R. 1913), both on the ground that 
there was no issue as to economic injury and also for the 
reason that the proffered evidence did not appear ‘to fall 
within any of the protest issues. The Commission: also 
affirmed the Examiner's rulings excluding certain other 
evidence as irrelevant to the issues: a question designed 

to elicit the political policy of the newspapers of the WHEC 
interests (R. 2192, n.- 16); newspaper erticles subsequent to 
the grants and unconnected in. the record to matters prior to 
the grants (R. 2194, n. 22); and questions directed to whether 
WHEC interests had, on several occasions, filed Ali or TV ap- 
plications and abandoned such applications without p Bosteeeans 
with construction (ibid.). 
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conclusions which are here contested by appellant, i.e., the 


Commission‘s cenclusions on Issues 1 and 2. 


1.) Concentration of control: of the mass media 
of communication 


The facts with respect to the concentration of control issue, 
as found by the Ceanlsiicuare set forth in full at (R. 2199- 
2290, 2185-2195) and may be summarized - follows: 

Gannett oi. Tae: (the sole owner of WHEC), by virtue of 
its holdings in various companies, controlled at the time of 
the WHEC So fies standard broadcast stations (three in 


upper New York State, one in Hartford, Connecticut, and one 


in Danville, Illinois); one FM station (at Olean, New York); 


and -- apart from Station WHEC-TV involved in this proceed- 


ing -- two television stations (a UHF station in Danville, 
Illinois and a 49 per cent interest in a UHF station in 


Elmira, New York). None of the standard broadcast radio sta- 


. on, £ioms used high power or had extensive coverage; four of the 


| stations were Clas IV local stations operating with omly 
250 watts power and the fifth was a.-Class III-A station 
ppetetinc at 1460: ke with 5 kw power, There was no over- 
lap of the service contours of any of the standard broadcast 
stations and no overlap of the Grade B contours of either 


of the two television stations with each other or with WHEC-TV. 


4/ The Commission censidered the Gannett holdings as of the 


time of the original grants. In the intervening years, some 
of the Gannett interests have changed; e.g., it has surrendered 
the Elmira television station and, as appellant points out 
(Br. 3, n.4},.acquired television interests in Binghamton, 

New York and California. 
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The Gannett broadcast facilities are faced with substan- 
tial competition im these areas. At the time of the WHEC 
grant, Rochester had six AM stations, two Fi stations, and 
one VHF television station, of which Gannett owned only one 


AM station. Within the Grade B contour of WHEC-TV there 


were 54 daytime (48 operating and 6 authorized) and 38 night- 
i 5 i 


time AM, FM, and TE broadcast Signals, Moreover, numerous 
' competitive broadcast facilities serve the general Upstate 
New York area where the Gannett interests are centered. 

In addition to its radio and television interests, the 
Gannett organization ewned and published the two daily news- 
papers in Rochester, New York; daily newspapers in twelve 
other cities in Upstate New York (in twe of which it published 
both a morning and an evening newspaper} six Sunday news- 
papers (five of which were located in Upstate New York); one 
semi-weekly and one weeily newspaper in the same area. With 
respect to competition from other printed media of| communica- 
tions serving Rochester, the Grade B contour of WHEC-TV, and 
Upper New York State, the Commission found that the circulation 


of the Gannett newspapers was 90 per cent af the total in 


S/ The record did not Slow the exact exteat of the service 


provided within the definition of the Commission's standards 
nor the programming service provided. However, the evidence 
did establish that a number of AM station Placed a'0.5 mv/m 
or better signal over vagying portions of the area, that 
several FM stations placed a 50 uv/m or better signal over 
varying portions of the area; and that the Grade B contour 
of ten other television stations (in operation or authorized 
at the time of the WHEC-TV grant) encompass varying portions 
of such area. (RB. 2199.) | 
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Monroe County :(the seat of Rochester), 70 per cent of the cir- 
culation within the Grade B contopr of WHEC-TV, and of the 
total daily and Sunday circulation in the Upstate New York 
area, respectively, 27.31: per cent. and 18.94 per cent. The 
rates and editorial policies of the Gannett newspapers are 


independent of the. central Gannett office, and in operation 


each of the various newspapers has considerable local autonomy 
Af 
(RK. 2191-2192, par. 35-37)... ‘There are no joint rates between 


the Gannett newspaper and radio or television facilities, and 
separate advertising agencies represent the radio and tele- 
visioh interests. The Commission found no reasonable support. 


‘in the evidence for appellant's charges that the Gannett news- 
6/ 
papers in Rochester have engaged in suppression of the news. 


Upon the basis of the foregoing and the entire record, 
the Commission found that the grant of WHEC*s application 
would not result in a concentration of, control contrary to the > 
public interest or create.a “communications monopoly” in 
Rochester as alleged €R. 2200). Holding that there was no 


| question of a violation of Section 3.636(a)(1) of its multiple 


6) The Commission adopted the Examiner's credibility finding 
with respect to the testimony of appellant's witness Cory 

(R. 2200, a. 26). ‘The Examiner found that “the accuracy of the 
memory, if not the veracity, of one of Federal'‘s witnesses 
with respect to charges made by Federal concerning alleged 
incidents * * * /see R. 2192, n. 15/, is brought into question 
im the light of the evidence of this record. The retractions 
by witness Cory, the inconsistencies in his testimony, and — 
the rebuttal of important portions of his testimony by official 
documents, together with his demeanor on the witness stand, 
cast grave doubt as to the credibility of much of his unre- 
tracted testimony.” (BR. 2135, 2128-2129.) 
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ownership rules (the “overlap” rule), the Commission further 
concluded that, in view of the substantial competition to 
Gannett stations, there was no. undue concentration of broad- 
cast facilities contrary to the public interest sack as would 
disqualify WHEC from receiving the grant under Section 3.636 
€a)(2) of the Rules (RB. 2199-2200, par. 6-8). Considering, 
in addition, the effeot of the Gannett newspaper interests, 
the Commission -- noting that newspaper ownership per se does 
not require disqualification -- concluded that such disquali- 
fication was not required in the public interest here because 
of the scope or policies of operation of the Gannett news- 
papers (ibid.). 
2.) The share-time agreement of the aout touts 

With respect to the share-time agreement of the applicants 
involved in Issue 2, the Commission found -as follows (CR. 2195-" 
2196): | 

The share-time agreement provided in substance that: (1) 
the parties would share equally construction costs, television 
equipment investment and operation, and maintenance at the 
transmitter site (each constructing and maintaining its own 
studio); (2).the broadcast day would be shared according to 
an attached schedule which allocated to MHEC the time segments 
3 a.m. to 6 p.m. Monday, Wednesday, and Friday; 5 p.m, to 3 a.a, 
‘Sunday and Saturday; aad 7 p.m, to 3 a.m. Tuesday and Thursday; 


and allocated to Veterans the time segments 3 a.m, to 5 p.m. 


Sunday and Saturday; 3 a.m. to 7 p.m. Tuesday and Thursday, 
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and 6 p.m. to 3 a.m. Monday, Wednesday and Friday; and (3) 
each was to have first refusal option to purchase the tele- 
vision station of the other (R. 2195, 372-374). 

The factors which led Veterans and. WHEC to enter into 
the share-time agreement.were the cost of a comparative hear- 
ing and the probable length of time before a Final Decision 
by the Commission (R. 2195). Prior to entering into. the 
agreement, representatives of WHEC and Veterans discussed 
various methods of sharing the broadcast day in such a manner 
that it would be possible for both to have equal opportunity 
for programming, for service to the community, and for profit 
from operation (ibid.). The pregram directors for WHEC and 
Veterans discussed possible network affiliation by the share-- 
time operators and it. was agreed that an attempt would be made 
to obtain both a CBS and an ABC affiliation. It was also 
informally agreed that if a network program originated during 
the hours of one of the share-time operators and extended 
‘into the time of the other, the program would be Cont tanec 
into that ick ra No joint programming was contempyated and 
there was no plan whereby the parties would agree as to what 
programs were going to be broadcast by either party. 

Following the grants, Veterans and WHEC shared equally 
in the cost of constructing the transmitter building and of 
purchasing and constructing the antenna, All of the equipment 


in the transmitter building is used for operation of Channel 


10, The building and equipment are jointly owned and costs 
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are shared equally, as are power charges. The respective 
employees of WHEC and Veterans are in sole charge of the 
transmitting equipment when their respective stations are 
‘Operating. Since commencing operations, Veterans and WHEC 
have operated in accordance with the schedule set forth in 
‘the share-time agreement. In formulating its program schedule, 
Veterans confines itself to programs which are completed with- 
in the hours allocated to it under the share-time | egreoment;: 
with the exception of baseball and one or two network shows — 
Ci.e., Omnibus). Neither of the sharesttas operators has 
any more control over the programs broadcast by the other 
‘than it wonld have over a competitive television station 
operating on another channel. While Veterans studies and 
pcusiders the pregram schedule of WHEC when making up its own 
program schedule, the share-time operators have come te no 
agreement in determining distribution of percentage of pro- 
gram classifications for the total operation of the station. 

The national rates for WHEC-TV and WVET-TV are identica; 
lecal rates are mot. There is no agreement or understanding 
as to the maintenance of the same national rate. The share- 
time stations compete for local advertising and, to some 


extent, for national advertising. National spet advertisers 





specify at what time and with what “adjacencies*“ they desire 


their spots to be broadcast. Although advertisers may count 


their Spot announcements on both share-time stations in order 


to.determine any frequency discount, the stations do not prepare 
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a combined. bill or inform each.other of the number of an »:: 
advertiser's spots, but rely on the advertiser’s word. for -- 
billing purposes. The foregoing practice with respect to 
frequency discounts had. not. been discussed by WHEC and Veterans 
prior to the grant of their applications. 

Both WHEC-TY and WVET-TV are affiliated with the networks 
of- Columbia Broadcasting System and. American Broadcasting 
-System.. Their affiliation agreements are identical, except 
for the difference in hours of operation. Because both sta- 


tions each have approximately 50 per cent of the broadcast 


time of a full-time operator, the standard affiliation. agree- 


ment has been modified.so that the amount of free hours given 
the network by each is.less than the time normally given by a 
- full-time operator. 
Upon the basis of the foregoing and the entire record, 
the Commission concluded that the share-time agreement was 
_ proper under the Communications Act, the Commission's Rules 
' and its enunciated policies (R. 2200).. Noting that its 
Rules (Sections 3.23(d), 3.622, 3.74, 3.77, 3.78 and 3.85) 
provide for share—-time operations, the Commission pointed 
to the fact that it has, in some instances, granted share-- 
time applications for both standard broadcast and television 


stations upon findings that such share-time operations were 
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practical and in the public interest. It likewise referred to 


past assertions by the Commission that such share-time arrange- 


ments are not generally to be encouraged because of the possi- 
bility that conflicts. or antagonisms may arise between the 
share-time licensees, that the limited hours may not permit 
sound economic operation or interesting and instructive pro- 
gramming, and that competition may be impaired nhere share— 


time television licensees are also licensees of standard 
: 8/ 
broadcast stations located in the same community or area. 
| 


Here; the Commission stated (R. 2200): 


The evidence adduced in this proceeding does 

not present any of the facts, with the possible 
exception of the combining of spot announcements 
for frequency discount purposes, which led the 
Commission to find that share-time operations 

are not to be encouraged. The single practice 
shown is of minor significance in the light of 
countervailing facts. The share-time operation 
here under consideration proposes a well-balanced 
division of operating hours; and; furthermore, the 
evidence does not support a conclusion that opera- 
tion under the share-time agreement has resulted 
in an inability on the part of the share-time 
permittees to operate in harmony and in accord 
with the public interest standard. Nor is there 
any showing of a lessening of comrestetes between 


T See, @.g., Stations KSAC and WIBW (Manhatten. sad Topeka, 
Kansas), WBNX and WAWZ (New York, New York and Zarephath, 
New Jersey: WPOW, WEVD and WHAZ (Brooklyn, New York and Troy, 
New York); WREN and KFKU, (Topeka and Lawrence, Kansas); and 
cf. also KGKO Broadcasting Co., 3 Pike & Fischer, R.R. 779. 
See for share-time television grants, Maric 
ss6. 9 RR. oats Sali B i 


_8/ Metropolitan Broadcasting Corp., 8 F.C.C. 557; Voice 

of Brooklyn. peta 8. Sie €.C. 230, 249; Pulitzen Publishing 
Company, 5 F.C.C. University of iianesota, 4. c.c. 
660. 
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the standard broadcast stations owned by 
Veterans and WHEC. It is concluded, there- 
fore, that the share-time agreement does not 
contravene the provisions of the Communica- 


tions Act, the Commission's Rules and Regula- 
tions, or its enunciated policies. 


C. The Commission's Decision on Reconsideration 
On April 15, 1958, appellant filed a petition for recon- 

‘sideration of the Commission's decision of March 12, 1958, 
attacking generally the Commission's interpretation of the 
issues and evaluation of the evidence and specifically chal- 
lenging the Commission's conclusions as to concentration of 
control and the share-time agreement (R._ 2204-2238). Citing 
certain testimony of former Commissioner Hennock before the 
Special Subcommittee on Legislative Oversight of the House 
Committee on Interstate and Foreign Commerce (see App. Br. 
pp. 11-22), appellant also challenged the correctness of the 


Commission's official minute (Minute No. 102-A-53) of its 


meeting of March 11, 1953 at which the original grants were 


made (R. 2232-2233). Appellant further asserted prejudice 
from the participation of three Commissioners in the proceed- 
ings on remand (8. 2234-2238). 

The Commission denied reconsideration in a Memorandum 
Opinion and Order adopted on February 11, 1959. (R. 2269- 
2272). It declined to consider appellant’s general conten- 
tions for failure of compliance with the particularization 
requirements of Section 1.4191(d) of the Commission's Rules 


(47 C.F.R. 1.191(d)). After considering appellant's specific 
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charges, the Commission reaffirmed its conclusions on the 


concentration of control and share-time agreement issues 





(R. 2269-2270). Concluding that the testimony of former 


‘Commissioner Hennock before the Legislative Oversight Sub- 
_committee did not, as a new matter, raise any question as to 
the correctness of Minute No. 102-A=53, the Commission reaf- 


firmed (RB. 2270-2271) its official minute as it was considered 
| 


by the Court in Federal Broadcasting System v. Federal Communi-. 
cations Commission, 96 U.S. App. D.C. 260, 265-268, 225 F.2d 


560, 565-568. And, finally, the Commission considered at 
some length, and rejected as not well taken and unwarranted, 
appellant‘’s challenges to the participation of three Com- 


missioners in the preceedings on remand, (R. 2272). 
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SUMMARY OF ARGUMENT 


I. The Commission*s determination, after a full examination 
of the Gannett broadcast and newspaper interests, that the grant 
to WHEC did not result in an wadastcanceitretion of control of 
the mass media of communication contrary to the public interest, 
is within its allowable discretien. WHEC was not disqualified 
from receiving the grant because of the Gannett interests 
either under the terms of the statute or under Section 3.636 
of the Commission's multiple owlership rules. Gannett‘s. news- 


paper status in Rechester did not make the grant an abuse of 


discretion, since the Commission found no evidence of mis- 


conduct in the operation of the newspapers for the purpose 

of suppressing competition and the’ grant did not result in a 
Gannett monopoly of the mass media of communication in the 
Rochester area. Woreover, contrary to appellant‘s contention, 
the Coumtcsion was not required to attach controlling 
significance here to the comparative factor of diversification 
or to treat the instant proceedings as comparative because 
there may have been other potential applicants “visible on 

the horizon" (App. br., p. 46). Appellant's further contention 
thet the Commission failed to find the grant in the public 
interest is but a technical quarrel with the Commission’s. 
phraseology, which the Court should decline to consider in 
view of appellant's failure to raise the matter before the 
Commission. 


II, In determining that the share-time agreement and 
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operations of WHEC and Veterans are in the publit interest, the 
Commission did not fail to appraise the effect of the joint 
operation upon programming or to examine the circumstances 
surrounding the amendment of-the original applications. The 
procedures followed by the Commission in the protest hearing 
met the applicable statutory requirements of Section 309¢e) of 
the Communications Act and were consistent with the Court *s 
opinion in Case No. 12,252. Appellant's contention that the 
hearing examiner unduly curtailed its efforts to elicit evidence 
as to programming is without basis in fact and vas hat ‘raised 
before the Commission. 3 | 

at: Appertsat,’ s contentions with respect to the pro- 
cedural validity of the March 1953 grants were ‘considered 
and rejected by the Court in Case No. 12,252. Reconsider- 
ation is not warranted here because of the testimony of former 
Commissioner Hennock before the Legislative Oversight Sub- 
committee since that testimony does not, as a new matter, 
raise any question concerning the correctness of the official 
minutes of the 1953 Commission meeting as they were earlier 


considered by the Court. 


_THE GRANT 
TON OF 
iss COMMUNICAT TOR NTRAG TG 
Po LIC INTERES wi iT LLOWABL! 
DISC ION | 


The Commission here determined, after a full examination 


of the Gannett broadcast and newspaper interests (supra. pp- 6- 
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9}, that the grant to WHEC did not result in a concentration 
of control of the media of mass communication to a degree 
contrary to the public interest. It found no undue concen- 
tration of broadcast facilities in violation of the multiple 
ownership rules. No.issue was presented as to any violation 
of Section 3.636{a){1), prehibiting any person from owning 
or cbatrolling two television stations which serve sub- 
stantially the same area, since the Grade B contours of the 
two Gannett UHF stations in Danville, Illinois and Elmira, 
New York did not overlap with the Rochester station at issue 
{2. 2199). The Gannett interests in one VHF and two UHF 
television stations likewise fell far short of the number 
automatically deemed an undue concentration under Section — 
3.636€a)(2) of the multiple ownership rules. Considering 
the Gannett broadcast facilities as a whole, the Commission 
further found no undue concentration contrary to the public 
interest under Section 3.636€a)(2) apart from. the foregoing 
prohibitions, in view of the other competitive broadcast 
services serving Rochester and the general Upstate New York 
area where the Gannett broadcast interests are centered. 
(ibid. ) 


The Commission also weighed the effect of the Gannett 


newspaper interests, including the circumstance that Gannett 


papers constituted approximately 90 per cent of the total 
newspaper circuletion in Rochester. While recognizing that 


Gannett had a virtual monopoly of Rochester newspapers, the 
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Commission found that there was no monopoly of the Rochester 
| 


media of mass communication in the light of tle non-Gansett- 
owned competitive broadcast services in the city (5 AN, 2 FH 
and one VHF television station). And, finally, in concluding 
that the grant to WHEC was mot contrary to the public interest 
because of Gannett newspapers, the Commission usted particulerly 
that there were no joint rates between the Gannett newspaper 

and broadcast facilities, that separate advertising agencies 
Fepreseit the Ganmett broadcast interésts, and that there was 

no valid evidentiary basis for appellant’s charges relating 


to supptfession of the news. 





Appellant does not seriously challenge the Commission's 
finding that the Gannett bivsdedst facilities presented no 
undue céncentration of control under Section 3.636 of the 
multiple ownership rules. Concentrating rather on Gannett ‘s 
newspapér ownership in Rochester, appellant asserts (Br. .42- 
43) that this factor alone leaves “simply no room ior argu- 
ment” ag to whether the grant to WHEC is in the public interest, 
In addition, appellant argues that since the Commission weighs 
mass media holdings against an applicant on the diversification 
factor in comparative proceedings, despite the absence of any 
violation of the multiple ownership rules or finding of undue 
concentration, such mass media holdings must disqualify an 
applicant in a non-comparative proceeding unless it is 
demonstrated that “no other qualified applicant LisTevaiiabie 
or visible on the horizon” (Br. 46, 42-47). This attempt to 
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make diversification a mandatory requirement in non-comparative 


proceedings is, we believe, without statutory or judicial 
support, and reflects no more than sppatbanets persistent 
desire to receive the comparative consideration which, the 
Court kas already held, the Commission is not bound to accord. 
‘Federal Broadcasting System, Inc. v. Federal Communications 
Commisson, 96.0.S. App. D.C. 260, 265-268, 225 F.2d 560, . 
565-568. The significance to be attached to diversification 
‘ @f control is, under settled law, a matter for the Commission's 
discretion. -Conceding arguendo that the Commission could 
permissibly have denied the grant to WHEC on grounds of 
‘diversification, we submit that it was not compelled to do so 
and that the Commission's determination as to the public 
interest here is within the limits of its allowable discretion. 
-It is clear at the outset that WHEC was not disqualified 
from receiving the grant under the express terms of the statute 
because of the Gannett newspaper and broadcast interests. 
Neither the Communications Act nor any rule or regulation of 
the Commission forbids the acquisition of broadcast stations 
by the owner of newspapers; and it is settled that "the owner 
of a newspaper is.not, simply on that account, disqualified 
‘as a radio or television. licensee” (Massachusetts Bay Tele- 
casters, Inc. v. Federal Communications Commission, U.S. App. 
p.t. , 261 F.2d 55, 63): cClatchy Broadcast Co. v.. 


Federal Communications Commission, 99 U.S. App. D.€. 195, 199, 
239 F.2d 15, 19, cert. denied 353 U.S. 918; Stah v. 





unic 75 U.S. App. D.C. 176, 125 
F.2d 124. Existing | broadcast interests are Likewise no | bar 
under the statute. It scarcely needs repeating that the sole 
provisions of the Communications Act which can be said to relate 
to the Commission's policy on diversification are Section 313, 
making the anti-trust laws applicable to radio communications, 
and Section 311, directing the Commission to refuse a con- 
struction permit and/or license to any person whese ¥iccuce 
has been revoked by a court under Section 313. Neither of 
these two sections is pertinent here, since there is no 
suggestion or Gannett has in any manner violated the anti- 


trust laws. 


It is, of course, equally clear that federal anti-trust 


policy and prevention of undue concentration of control over 


the media of mass communication are factors which may be 
a Sa ae ae ee a Sa i 


9/Following the Commissions decision of March 1958, appellant 
for the first time alleged in its petition for reconsideration 
that the Gamnett newspapers in Utica, New York had engaged in 
“forced” advertising practices and attached to its petition a 
resolution of the Utica Common Council and directing the city's 
counsel to request a Department of Justice investigation. 

The Commission declined to consider this allegation on the 
ground that the matter was outside of the record and there 

was no evidence in the record as to any such practices by: the 
Rochester newspapers. WHEC denied that the Utica papers had 
engaged in any forced advertising practices (R. 2249) and 
attached to its reply pleadings an exhibit indicating that 

the Utica Council had also sought to levy a special tax on 
newspapers, contrary to state law, and that both measures 
were “intended as. retaliation for the strong stand the Utica 
Newspapers have taken on vice and crime in Utica": (R. 2256- 
2259). Appellant did not request the Commission to reopen the 
record (R. 2220) or indicate that it had any additional 
evidence to adduce. Under these circumstances we submit trat 
the Commission acted within its discretion in not ‘reopening 
the record on its own motion and in not taking ofticiat notice 
of the disputed allegation. | 
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considered by the Commission under the broad statutory standard 


of ‘public coavenieace, interest, or necessity." National 


Broadcasting Cou v. United States, 319 U.S. 190, 222-224; United 
States v. Storer Broadcasting Company. 351 U.S. 192, 202-203; 
United States v. Radio Corporat ion of America and National 
Broadcasting Company, Inc. $58 U.S. 334, 351-352. In the 


exercise of its discretion under that standard, the Commission 
has denied 2 licewse to a newspaper applicant, “mot because the 
applicant published a newspaper but because it utilized its 
sole newspaper status in the community to achieve a monopoly 

in advertising and news dissemination” (Massachusetts Bay Tele- 
casters, Inc. v. Federal Co cati C s , U.S. App. 
D.C. , 261 F.2d at 63). fiel u 1 Cg. ¥: Federal 
Communications Commission, 86 U.S. App. D.C. 102, 180 F.2d 28, 
33, 34. While tke Commission could properly conclude upon 
evidence of misconduct in the operation of a newspaper for 

the purpose of suppressing competition, such as was found to 
exist in Mansfield Journal (86 U.S. App. D.C. at 106), that a 
grant would be contrary to the public interest, the instant 
case is clearly distinguishable. Here the Commission found 

no evidence that Gannett had been guilty of any misconduct in 
the operation of its newspapers or that it had engaged in any 


actions for the purpose of suppressing compet ition. 


Moreover, even in the absence of misconduct for the 


purpose of suppressing competition, the Commission might 
properly find, upon the basis of monopoly considerations 


alone, that the statutory standard is not met where "the 





publisher of the sole ‘newspaper in an area applies for a license 
for the only seabicate radio and television facilities, which 
if granted, would. give him a ‘wonopoly of that area *s major 
media of mass Communicationc” CU ted State v. . Re Cor io 
of Anerica and National Broadcasting Company, Ine. Supra, 358 
U.S. at 351-352). But that likewise is not the situation here. 
The Gannett interests, though ‘for practical purposes the sole 
newspaper in Rochester, were not applying for the “only available 
radio and television facilities" in Rochester. They sought to 
share one of the two television stations in a city where there 
“were | sever other ‘non—Gannett broadcast facilities already 
‘operating. Accordingly, ts the ahsence of any ‘misconduct by 
Gannett or monppoly of mass media in the Rochester area, we 
submit ‘that Gannett’ 's sole newspaper status in: Rochester does 
not, in ‘itself. make the grant to WHEC an abuse of the Con- 


mission’ s Miscretion. 


Turning now to appellant s contention that diversifi- 


cation is a mandatory criterion in non-comparat ive proceedings 
(Br. 42-47). We wouta agree that diversification of control, as 
defined in the mult iple ownership rules, is mandatory fer all 
grants in the absence of an express waiver ‘by the Commission, not 
bocanse such aes are required by the Communications Act 

(see u ted States v. St orer Broadcast ing Company, 351 U.S. 192, 
at 202-203), but because the Commission is bound by its own rules, 
However, we submit that the Commission is not required to attach 
gontrolling significance to diversification over and beyond the 
ault-ipts ownership rules, or treat non-comparat ive proceedings 
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as comparative because there may be other potential applicants 
“visible on the horizon”. | 
. Indeed, appellant would make diversification more of a 


requirement here than it is in comparative proceedings. In 


selecting an awardee from among several qualified applicants. 


the Commission, absent countervailing considerations, may 


As 
rhs 


properly conclude that a “grant to an applicant who has fewer 


stax 


broadcast interests or is not affiliated with other radio or 


4 


re Aes 


newspaper interests better serves the public interest." 


inellas Broadcasti Co. v. Federal Communications Commission, 
97 U.S. App. D.C. 236, 241, 230 F.2d 204, 209; McClatchy Broad- 


casting Co. v. Federal Communications Commission, 99 U.S. App. 
D.C. 195, 198, 239 F.2d 15, 18. But while the Commission is 
“free to let diversification ofcontrol of communications 
facilities turn the balance” in determining which competing 
applicant is best qualified, the applicant with broadcast or 
newspaper interests is not disqualified in a comparative case 
and the Commission may “attach such significance to [diversifi- 
cation] as its judgment dictates" McClatchy case, supra, 99 
U.S. App. D.C. at 198, 239 F.2d at 18). Even if the Commission 
were to change its mind in acomparative case as to the importance 
of diversification, this would not invalidate the Commission's 
comparative choice among applicants. As this Court has more 
than once recognized (see, e.g. Pinellas case, supra, 97 U.S. 
App. D.C. at 238, 230 F.2d at 206): 


And2it fs also true that the Commission's view 
of whatis best in the public interest may change 
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from time to time. Commissioners themselves 
change, underlying philosophies differ, and 
experience often dictates changes. Two 
diametrically opposite schools of thought 

in respect to the public welfare may both 

be rational; e.g. both free trade and | protective 
tariff are rational positions. All such 

matters are for the Congress and the executive 
and their agencies. They are political, in the 
high sense of that abused term. They are not 
for the judiciary. | 

In the case at bar there appears some suggestion 
‘that the Commission has changed, or is changing, 
its view as to the dominant importance of local 
ownership and as to the evil of concentration 

of the media of mass information. But in so 
doing it is operating within the area of 
Logtsiat tte execm er? judgment. 


Appellant*s argument that the Commission mas required to 
compare WHEC with potential applicants, is a barely disguised 
version of its old and rejected contention that a comparative 
hearing should be held on the applications of WHE, Veterans 
and wisetas sees Federal is “known to be keenly desirous 
of obtaining the authorization” (App. br., p. 43), the plain 
fact is that its late-filed application was not entitled to 
comparative hearing. Federal, Broadcast s te Inc. v. 
Federal Communications Commission, 96 U.S. App. D.C. 260, 265- 
268, 225 F.2d 560, 565-568. | 


10/Indeed, in its request for relief (Br. p. 53), appellant 
does not seek disqualification of WHEC. It asks the Court 
te direct the Commission to accept Federal’s March 1953 
application and set it for comparative hearing with that of 
WHEC and Veterans. In the interim, appellant suggests, 
Rochester Channel 10 shall be operated by WHEC, poeerese 
and Federal. 
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Viewed at face value, the "“potential-applicant" comparison 
advocated by appellant is in essence an attack upon the Conm- 
mission*’s cut-off rules (47 C.F.R. 1.355{e)). - If the Commission 
were to adopt this extraordinary suggestion that the application 
of a qualified applicant could not be granted unless it were 


found superior to potential applicants, there would be no 


reason to limit such comparison to appellant and discriminate 


against other, and perhaps better though unknown, potential 
applicants. Carried ad absurdum, appellant's position would 
seem equally applicable to comparative proceedings and to 

_ preciude the Commission from selection an awardee among several 
qualified applicants unless it found no better applicant 
"visible on the horizon". Such speculative comparisons would 

_ bring the Commission's licensing process to a grinding halt 
and delay service to the public pending endless consideration 
and reconsideration of every “Johnny-come-lately”. It was 
precisely to avoid such nonsensical procedures and to aid in 
the expeditious dispatch of Commission business (Section 4(j) 
of the Communications Act), that the Commission adopted its 
cut-off rules--no small aid in serving the public and the 
“ends of justice” (Federal Communications Commission v. WJR, 
337 U.S. 265, 282). 

Nor is there eny more merit to appellant’s further 

contention (Br. 46) that the Commission was confronted with 
the necessity of comparing the qualifications of WHEC and 


Veterans when it originally made the share-time grants on 
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March 11, 1953. The Commission had no occasion to compare WHEC 


and Veterans. The only applications pending before the Com- 
mission for that channel at that time were not mutually 
exclusive and neither the Act, the Commission's Rules, nor 
pertinent Court decisions have ever required comparative 
consideration of applications which were not mutually exclusive. 
The applications of WHEC and Veterans each sought only the part 
of Channel 10 for which the other was not applying, pursuant 

to Section 3.622(a) of the Commission's Rules providing that: 
"Separate applications shall be filed by each applicant for 

the voluntary sharing of television channels.” Although WHEC 
and Veterans had previously had mutually exclusive appli- 
cations on file, such applications were amended as a matter 


of right on March 4 and 5, 1953, in = as ta with Section 
il | 

1.311€a) of the Commission's Rules. That section provides: 

| 


Any application may be amended as a matter 
of right prior to the adoption date of the 
order designating such application for, 
hearing merely by filing the appropriate 
number of copies of the amendments in | 
questien duly executed in accordance with 


sec. 1.303. ! 


il/Contrary to appellant’s suggestion (Br. 7-8), nothing in the 
Act or the Commission‘s Rules placed any obligation on WHEC 

or Veterans to give public motice of the amendment to their 
prior applications. The public notice of the filing of amended 
applications, put forth by the Commission on March 9, 1953, 
clearly sufficed. Further, as the Court has already held, 
“there was no rule in effect barring the Commission from 
promptly considering applications which had become ripe for 
action” and its action was not deficient because the procedures 
may have been “unknown to Federal or the public, and without 
reasonable notice of the change in status of the pending 
applications of WHEC and Veterans” (Federal Broadcasting System, 


Inc. v. Federal Communications Commission, 96 U.S. App. D.C. 
at 266, 225 F.2d at 566). | 
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Appellant's final assertion (Br. 32, 47) is that the Con- 
mission made no conclusions on Issue 6 and that it did not 
make the finding that the grants to WHEC and Veterans were ‘in 
the public interest. Appellant’s failure to raise this 
assertion before the Commission, in accordance with the require- 
ments of Section 405 of the Communications Act, should properly 
precinude its consideration by the Court, particularly in view 
of the highly technical nature of the alleged omission. Thus, 
the original grants of March 1953 were based on the Commission'‘s 
finding, upon examination of the applications, that the 
grants were in the public interest pursuant to the mandate of 
Section 309(a) of the Communications Act. In addition, the 
Commission’s conclusion, affirmed by the Court, that the public 
interest required the grants to remain in effect pending 
resolution of appellant.’s. protest was based on an affirmative 
finding under Section 309(c), supported by substantial 
evidence (J.A. #2, pp. 7-88), that the operations of WHEC and 
Veterans are in the public interest (J.A. #2, p. 110). 


Fede Broadcasti ste Inc. v. Federal Communications 
Commission, 99 U.S. App. D.C. 320, 323, 239 F.2d 941, 944. 


The Commission, which was familiar with the calibre of 


Gannett‘s performance as its licensee, expressly noted that 
it was “reinforced in this conclusion by the absence of any: 
adverse data in our files as to the stations in question. 
after their more than two years of operations” (ibid. ). 


After evidentiary hearing and full consideration of those 
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aspects of the grants which appellant charged to be not in 
the public interest, the Commission concluded, inter alia, that 
the grant to WHEC did. “not result: in a concentration of control 
contrary to the public interest” (RB. ,.2200);: and thet the “broad- 
cast operations on the basis. of the. subject sharé-tine agreement 
do not contravene the provisions of the Communications Act, 
the Commission's Rules. and Regulations, .or its enunciated 
policies; they are in the public interest” (RB. 2270). Moreover, 


the Commission not only rejected appellant‘s protest on the 


merits, but it expressly affirmed the grants of March 1953 


(R. 2202, and see also R. 1258-1274). 

Appellant's claim, therefore, that the Commission has 
ignored the manjfate of Section 309.is-no more than a complaint 
that the Commission has sometimes used. the words “not contrary 
to the public interest” in place of. “in the public interest”. 
Since the Commission's conclusions on Issues 1-5 (RB. 2198-2202) 
are manifestly and in effect its conclusions on the ultimate 
Issue 6 (See R. 2198), appellant's charge that this conclusion 
is missing reduces itself merely to a dissatisfaction that it 


is not so labelled. As such, it should be rejected by the Court 





out of hand. Moreover, as indicated initially, this contention 
cannot be urged now. Although the initial decision of the 
hearing examiner likewise contained no cena beets expressly 
labelled as the resolution of Issue 6, appellant failed to take 
exception or to point out the Commissien’s allegedly faulty 
draftmanship, if it be such, in its petition for reconsideration 


| 


of the March 1958 decision. In view of the obvious intent of 
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the Commission and the ease with which the language could have 
‘been rephrased, without change in substance, had the subject 
been called to the Commission's attention, the matter should 
not be considered by the Court in the absence of appellant*s 
‘ compliance with Section 405 of the Communications Act. 


lbert v. Fe t C » 100 U.S. App. 


D.C. 103, 243 F.2d 209; Democrat Printing Co. v. Federal 
Communications Commission, 91 U.S. App. D.C. 72, 78, 202 F.24 
398, 303-304. | ‘i 
In sum, therefore, we submit that the Commission's 
conclusion that the grant to WHEC did not result in an undue 
concentration of control of the medialof mass communication 
‘contrary to the public interest, is within its allowable 
discretion. While a different conclusion might have been 


equally proper, this Court will not undertake to substitute. 


its judgment on such matters for that of the Commission. 
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II. THE COMMISSION'S EXAMINATION QF THE SHARE- 
TIME ARRANGEMENT COMPORTS WITH THE COURT'S 


OPINION IN CASE NO. 12.252, | 
As set forth supra, pp.9-14 , the Commission made 

extensive and detailed findings with respect to the share- 
time agreement and operations of WHEC and aececea con- 
cluding that the arrangement did not contravene the Act, the 
Commission's Rules or its enunciated policies, and was in the 
public interest (R. 2270, 2200, 2195-2196). The evidence of 
record and the reasoning therein set forth by the Commission 


are entirely adequate, we submit, to suppert that conclusion. 


Appellant nevertheless contends that the Commission 





failed to follow the Court's instruction that the “re-examina- 
tion should include an Lranees of the ae euaoeuant for joint 
operation by the intervenors, with reference not only to its 
effect on programming but also tothe circumstances surrounding 
the amendment of the original applications and the initiation 
of the joint project" (Federal Broadcasting System v. Federal 
Communictions Commission, 96 U.S. App. D.C. 260, 265, 225 F.2d 
560, 565). Appellant is in error in stating that the Commis- 
sion made ss finding a to programming and failed ee examine 
the circumstances surrounding the amendment of the original 
applications. The Commission's findings as to programming are 
Summarized supra, pp. 10-12, and set forth in par. 48, 50 and 
51 of the Decision (R. 2195). As for the circumstances sur- 
rounding the amendment of the original application, the 


Commission found that: “Factors that influenced Veterans and 





mi Sie 
WHEC to enter into the share-time agreement were the cost of a 
comparative hearing and the length of time before a Final Deci- 


sion” (BR. .2195, the supporting evidence may be found at Tr. 930- 


377 
936, /443). Although appellant expressed disagreement with the 


Commission‘s findings as to programming in its petition for 
Sage ee made no contention that the Commission 
had failed to examine the effect of the share-time operations 
on programming and raisal no suggestion whatever that the Conm- 
mission had not adequately gone into the circumstances surround- 
ing the making of the share-time agreement. (R. 2224-2227). 
Appellant now argues (Br. 7) that the Commission's’ 
decision on the protest is deficient because the Commission 
made no “investigation™ of circumstances surrounding the amend- 
ment of the original applications and there is no report of 
any investigation entered in the record pursuant to Section 
4({1) of the Communications Act. The term “investigations”, as 
used in Section 4(1), has references to investigations conducted 
by the Commission upon complaints against common carriers or 
licensees (see, e.g. Section 208 of the Communications Act.) 
While the Commission is empowered by Section 403 to institute 


inquiries on its own motion and has the duty to make reports 


12/7 It should be noted that the dwision of hours set forth 


in the share-time agreement would cause no practical problem 

as to network programming under Section 3.134 of the Commis- 
sion*s Rules which divides the broadcast day into four segments 
and limits options forchetwork programs to three hours within 
each of the segments (47 C.F.R. 3.134). The time-split worked 
out by intervenors, breaking at 5:00 p.m., 6:00 p.m,, or 7:00 . 
p.m., would permit the three hour maximum within the afternoon 
segment (1:00 p,m, to 6:00 p.m.) and also within the early 
evening segment (6:00 p.m. to 11:00 p.m.), including the 
popular network programs scheduled from 7:30 p.m. to 10 p.m. 
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in writing with respect to investigations. conducted under 
Section 404, these sections -- derived from the Interstate 
Commerce Act -- are inapplicable vere Ks pkpobdarss eaveces 


ing protests, specifically set forth in Section 309(¢), were 
| 


here met by the formal hearing held on appellant's protest 


and the Commission's Decision thereon. . . 

Appellant's related suggestion (Br. 48-49) that the 
Commission should have assumed the burden of proof at the 
protest hearing, is also without merit. Following the pro- 
cedure set forth in Section 309(c), the Commission redrafted 
the issues urged by appellant in accordance with the facts 
or substantive matters alleged in the protest and, mindful of 
the Court's instruction that there be a “broad siapeetag™: 
included issues on all the facts and matters so alleged... How- 
ever, it did not adopt any of these issues or specify any 
further issues on its own motion. Section 309(e) specifically 
provides that “with respect to issues resulting fren the facts 
set forth in the protest and not adopted or specified by the 
Commission, on its own motion, both the burden of proceeding 
with the introduction of evidence and the burden of proof 
shall be upon the protestant." See also, Section 1,142(a) 


of the Commission's Rules (47 C.F.R.: 1.142€8)).: A lthagh 





appellant quotes at length in its: brief (p. 4) sa the 


13/ Sen, Report No. 781 73rd Geka. 2d etek P 10; 


= R. Rep. No. 1850, 73rd" a 2d Sess., Pp. 7. 





=. Sae 
| 14/ 

Clarksburg Publishing case involving the payment of money in 
connection with the withdrawal of an application, it adduced no 
evidence tending to show any improper circumstances surrounding 
the amendment of the applications here and admittedly (Br. pe 4, 
n. 5) did not request the Commission to make any inquiry into 
the matter. Accordingly, in the absence of any suggestion by 
anyone that there had been any payment of money, the Commission -- 
being satisfied with the circumstances shown on the record -—- 
found no occasion to go into the matter further pursuant to its 
independent obligation to protect the public. 

Appellant also asserts (Br. 48, 31) that the examiner 
balked its efforts to “expose the difficulties of programming 
under a share-time agreement”. The portion of the transcript 
of hearing upon which appellant relies (Tr. 443-512) shows 
that appellant initially sought to elicit evidence as to 
actual programming after the share-time operations went on- 
the-air without adducing any evidence as to proposed program- 
ming in the applications granted by the Commission. The 
Examiner ruled that the date of the protest was the cut-off 
date for evidence as to programming but that evidence as to 
subsequent events might be adduced if appellant showed that 
such subsequent events shed light on circumstances and events 


in being at the time of the protest (Tr. 464-465, 452, 458). 


Accepting this ruling, counsel for appellant stated (Tr. 465): 


14] Clarksburg Publishing Co. v. Federal Communications |. 
Commission, 96 U.S. App. D.C. 211, 225 F.2d 511. 
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“Well, that’s the only thing I have ever asked feoris Thereafter, 


appellant -- upon the basis of preposed programming in. the 
applications -- examined at length as to actual programming 
under the share-time operations (Tr. 467-512). While challeftig- 
ing various other evidentiary rulings of the examiner (see 
supra, p. 3), appellant did not except to this viens before 
the Commission or challenge such ruling in its petition for 
reconsideration. While we believe that there is no basis in 
fact for the assertion that the Examiner was unduly restric- 
tive, we submit that, in any event, appellant's failure to 
object before the Commission forecloses it from now objecting 


| 
| 


to the Court. 


III. APPELLANT'S CONTENTIONS WITH RESPECT TO 


THE PROCEDURAL VALIDITY OF THE MARCH 1953 
-GRANTS WERE CONSIDERED AND REJECTED IN 
CASE NO. 12,252 AND THERE ARE NO CIRCUM- 
STANCES WARRANTING RECONSIDERATION HERE 


PID AVED _RARBANL SRS REVURSIVERBALLUN HERE. 
As appellant concedes (Br. 51), the contentions that the 
March 1953 grants were procedurally invalid and not based on 
a majority vote of a Commission quorum, were considered by the 
Court in Case No. 12,252 and decided adversely ta appellant 
(60 U.S. App. D.C. 260, 265-268, 225 F.2d 560, 565-568). Ap- 
pellant renews the same contentions here on the As ee 
Commissioner Hennock's testimony before the Legislative Over- 
sight Subcommittee. Since, as the Commission notes, (8. 2271, 
n. 6), Miss Hennock's testimony establishes only that she was 


not in fact present when the Commission voted on the grants, 


our position remains that set forth in the Commission's brief 








SB 
in Case No. 12,252 at pp. 18-22. 

Some further discussion, however, appears appropriate in 
view of appellant's statement (Br. 22-24) that the officially 
approved minutes of the March 11, 1953 meeting, at which the 
grants were made, show on their face that they were “altered”. 
Appellant does not suggest that the minutes involved (Minute 
No. 102-A-53, (r) and (s) of Item 12 thereof (J.A. #1, pp. 
154-160)) were “altered” subsequent to their official approval 
by the Commission on August 5, 1953, but refers only to the 
fact that the Minutes as officially approved were apparently 
typed on two different typewriters and thus may have been 
revised prior to their adoption in final form by the Commis- 
sion. In this connection, it should be noted that, by order 
entered July 29, 1954 in Case No. 12,252, this Court directed 
the Commission to file its Minutes of the August 5, meeting 
at which Minute No. 102-A-53 was approved, but denied a 
Motion to Perfect Record filed by appellant insofar as that 
motion constituted an attack upon the accuracy and complete- 
ness of the Commission's official Minutes of its March ll, 
1953 meeting. The Court denied appellant's motion that the 
Commission be required to file with the Court all memoranda 
or notes relating to the meeting and also any draft copies 


of the minutes circulated prior to adoption of the minutes 


in final form. We respectfully refer the Court also to the 


Commission's opposition to that motion. The Commission has 


here reaffirmed the official Minute of the March 11 meeting, 





Bees ae 


stating (R. 2271): “The cited testimony of former Commissioner 


Hennock before the Subcommittee does not, as a new matter, 
raise any question regarding the correctness of the Minute as 
it was considered by the Court.” In view of the foregoing, 


there is no occasion for the Court to reconsider this matter. 


IV. APPELLANT'S ALLEGATIONS WITH RESPECT TO THE 


PARTICIPATION OF VARIOUS CONE SSEINEES IN_ THE 
PROCEEDINGS UPON REMAND. 


Although appellant makes no argument to ee with 
respect to the participation of various Commissioners in the 
proceedings upon remand, we deem it necessary to discuss the 
matter in view of the serious implications in appellant's 
Statement of the Case (Br. pp. 35-36, and 50). 

Before the Commission, appellant sought to have Commis- 
sioner Lee disqualified from participating in the Commission's 
decision on reconsideration because an attorney, who was former- 
ly “of counsel" to the Gannett interests, Necame Combyeiouer 
Lee*s Legal Assistant on December 30, 1957, between the date 
of the Commission's instructions to its staff (September 3, 
1957) and the date the Commission voted to deny the protest 
and affirm the grants (March 12, 1958). The Commission 
declined to disqualify Commissioner Lee for the eeasous set 
forth at R. 2272, after consideration of the following state- 
ments by Commissioner Lee (R. 2384-2385): | 
15/ Appellant's suggestion that Commissioner Lee disqualify 
himself was made in the course of its petition for reconsidera- 
tion. There was no formal motion for his disqualification 
Or accompanying affidavits of facts to support the allegation 
of personal prejudice or certificate of counsel that the 


request was made in good faith. Compare Segal and Smith, 1 
BGG. 4, to=16, 





a: 


In connection with my consideration of this matter, 

Mr. Dougherty, my Legal Assistant, prepared the fol- 

lowing memorandum: 
“On January 16, 1958, I wrote a memorandum to 
you which provides, in pertinent part, as 
follows: 


"During the course of my private 
practice, I represented a number 

of clients before the Federal 
Communications Commission. In some 
instances, action that I took on 
behalf of those clients is still 
before the agency and not yet 
decided. In connection with those 
matters, I will neither attempt to 
advise nor influence you in any 


manner in the decisional process.' 
oY Se Ce oe 


“The Rochester protest was one of 
these cases. 


When the Rochester Channel 10 case came before 

the Commission for final decision, I advised you 
that I could not in any way consult with you or 
make any recommendation relative to the merits 

of this case. As I recall, during the course of 
the Commission's discussion, you stated that your 
Legal Assistant had not advised you in any manner 
in this case. Regretably, this statement of yours 
did not get into the minutes. 


I regret the attack on both of our ethics by 
the attorney for the protestant. I know of no 
reason why you should disqualify yourself in this 
case as I' have not attempted to influence you in 
any way.” 

Appellant, in its petition for reconsideration, also 
challenged the participation of former Commissioner Mack, who 


participated in the Commission's instructions to its staff on 


September 5, 1957 but resigned prior to thevote on March 12,. 


1958, on the gound that Mr. Mack's questioning during: the 
oral argument indicated "complete absence of comprehension of 


the share-Channel issue” (R, 2235-2237). The Commission's 
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consideration and rejection of this challenge inl its Memorandum 
Opinion and Order appears at R. 2272. In addition, we point 
out that, since the questions by former Commissioner Mack 
referred to occurred during the argument of counsel for WHEC 
and were apparently hostile to the principle of share-t ine 
grants (R. 1084-1090), there would seem to be acl prejudice te 
appellant. 

Finally, appellant asserted that Commissioner Craven, 
who abstained from voting on March 12, 1958 because his 
former engineering partner had testified in the case, 
unduly influenced the Commission's staff by participating in 
the meeting of September 5, 1957 when instructions issued. 

In view of Commissioner Craven's abstaining on March - 12th, 
the Commission found no invalidity in its decision CR: 2272). 
Moreover, as appellant concedes, it expressly waived objec- 
tion to Commissioner Craven's participation at the oral 
argument. When counsel for WHEC advised Commissioner Craven, 
upon inquiry, that his former partner had done some work for 
the Gannett Company, Commissioner Craven stated that he had 
“better abstain from participation” (BR. 1059). Counsel for 


appellant thereupon stated (BR. 1060): “I certainly don't 


feel that there is a connection with anything you ever did 


that affects us as far as I*m concerned." 
| 
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CONCLUSION 
For the foregoing reasons stated, it is respectfully 
submitted that the actions of the Commission here on appeal 
are valid and proper and should be affirmed. The relief 
requested by appellant. is, in any event, unwarranted and 


should be denied. 
Respectfully submitted, 


EDGAR W. HOLTZ, 
‘Acting: General Counsel, 


MAX D. PAGLIN, 
Assistant General Counsel, 


.RUTH V. REEL, 
.Counsel 


Federal Communications 
Commission 


August 14, 1959 
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JOINT APPENDIX 


[Filed March 13, 1959] 


IN THE UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 3 


October 1958 Term 


FEDERAL BROADCASTING SYSTEM, INC., ) 

Appellant ) | 
= No. 15,005. 
) 
) 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 


NOTICE OF APPEAL 


Federal Broadca“ting System, Inc. appeals from the decision and 
order of the Federal Communications Commission dated 12 March 1958, 
in those proceedings before the Commission on the application of WHEC, 
Inc. V/ (Docket No. 8968) and Veterans Broadcasting Company, Inc. t/ 
(Docket No. 10, 447). | 

Jurisdiction of this appeal is granted by 47 USC, Sec. 402(b). Ap- 
pellant filed a timely petition for a rehearing or reconsideration under 
47 USC, Sec. 405; which was denied by ruling released on 13 February 


1959. 





The order appealed from dismissed a protest by appellant and 
affirmed grants of construction permits which had been given to WHEC, 


Inc. and Veterans Broadcasting Company, Inc. for new television 
stations to be operated on Channel 10 on a share-time basis in Rochester, 
New York. | 


| 

1/ For brevity, and adopting the terminology employed by this Court 

in its decision on the two previous appeals cited in the second fol- 
lowing paragraph, WHEC, Inc. will hereinafter be termed "WHEC", and 
Veterans Broadcasting Company, Inc. as "Veterans." Although they 
have not as yet intervened, they will be collectively designated as “Inter- 
venors." Federal Broadcasting System, Inc., will be termed "appellant" 
or "Federal." | 
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The proceedings resulting in the decision and order appealed from 
were on the applications and protest which were before this Court in No. 
12,252, FEDERAL BROADCASTING SYSTEM, INC. v. FEDERAL COM- 
MUNICATIONS COMMISSION, etc., decided 28 July 1955, 96 US App 
DC 260, 225 F2d 560 (cert. denied, 350 US 923). An ancillary phase of 
the same proceedings was before this Court in FEDERAL BROADCAST- 
ING SYSTEM, INC. v. FEDERAL COMMUNICATIONS COMMISSION, etc. 
No. 13,235, decided 15 November 1956, 99 US App DC 320, 329 F2d 941. 

Prior to 1953, Intervenors filed mutually exclusive applications 
for the Channel 10 television license in Rochester, New York. These 
applications were due to be heard on a competitive basis. However, 
early in March 1953, the Intervenors entered into a share-time arrange- 
ment. They withdrew their competitive applications, and filed two. new 
applications, asking that they share the channel between them. At its 
meeting of 11 March 1953, the Commission purported to grant Inter- 
venors a Channel'10 permit for share-time operation. 

Six days thereafter, appellant filed its application for Channel 10, 


and simultaneously a formal2/ protest against the prior grant under 47 


USC, Sec. 309(c). The Commission dismissed the protest without hear- 
ing on its merits and returned Federal's application for a license. Fed- 
eral appealed. 

This Court on that appeal, No. 12,252, held that Federal was en- 
titled to a hearing. It prescribed the manner of investigation and type of 
hearing; and remanded. Upon remand the Commission, by its Order of 
24 February, 19 56, 2/ designated the application of intervenors for a 
hearing on the issues raised by Federal in its protest. These issues 


were as follows:- 


2/ Federal informally protested by telegrams to each Commissioner 
during the night March 11-12. | 


3/ Another phase of the order of 24 February 1956, was the subject of 
appeal in No. 13, 235. 
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To determine whether a grant of the application of WHEC, 


Inc., would result in a concentration of control of the mass 
media of communication contrary to the public interest. 
To determine whether the agreements entered into by the 
above applicants with respect to their proposed share-time 
operations contravene the provisions of the Communications 





Act, the Commission's Rules, or its policies promulgated 
thereunder. 
To determine whether, in the operation of its Rochester AM 
station, Veterans Broadcasting Company has engaged in 
commercial advertising practices which reflect adversely 

on its qualifications to be a broadcast licensee. : 
To determine whether Veterans Broadcasting Company is 
financially qualified to construct and operate its Beas 
television station. 
To determine whether the refusals, if any, of WHEC, Inc. 
and Veterans Broadcasting Company to permit the Federal 
Broadcasting System, Inc. to rebroadcast programs carried 
over their respective Rochester AM stations reflect adversely 
on these two applicants. | 
To determine whether, in the light of the facts adduced upon 
the foregoing issues, the public interest, convenience, or 
necessity would be served by a grant of the application in 
question. . : 





Hearings were conducted by an Examiner who made a preliminary 
finding. Exceptions were duly filed by Federal and heard by the Com- 
mission en banc; after which the Commission made its decision holding 
against Federal on cack of the issues and entered the order appealed 
from. ( i 

Reasons Upon Which Appellant Intends 4 to Rely | 

1. The Commission's investigation and hearing on the various 

issues did not meet the standards imposed by this Court in No. 12, 252. 
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2. The Examiner refused to admit, and the Commission refused 
to consider, evidence pertinent to the issues designated for hearing. 

3. The Commission failed to employ proper criteria or standards 
in determining any of the issues. 

4. The Commission failed to give sufficient weight to controlling 
factors on the issues. On the other hand, it was unduly influenced by 
irrelevant and inconsequential matters. 

5. The Commission failed to follow the legal principles by which . 
it may properly be determined whether an illegal monopoly exists (or 
existed), or whether a concentration of control of mass media of com- 
munication, contrary to the public interest, would result or has resulted. 

6. The Commission should not have upheld the validity and legality 
of the share-time agreement between the intervenors. 

7. The Commission failed properly to evaluate data and evidence 
pertinent to the qualifications or standards of conduct of either of the 
’ intervenors. 

8. The Commission's policy with respect to rebroadcasting violates 
controlling legal principles. Its evaluation of intervenors' conduct with 
respect thereto was fallacious. 

9. The Commission's conclusion that public interest, convenience, 


or necessity would be, or was, served by the granting of the applications 


has no proper factual or legal foundation. 


10. In the proceedings on remand, Commissioners Mack, Lee and 
Craven should have disqualified themselves. 

11. The purported grants of 11 March 1953, never having been 
made by 2 majority of the Commission, or by a majority of those present 
or participating when the grants were considered, are void and not legally 
an action of or by the Commission. (a) Therefore, since no grant was 
filed prior to Federal's application in March 1953, Federal was, and is, 
entitled to a comparative hearing; (b) since no grants existed the inter- 
venors could not and cannot properly continue to operate pending deter- 
mination, after 2 comparative hearing, of the three applications. 
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12. On 11 March 1953, the applications for permits here in ques- 


tion were voted upon, along with approximately forty-eight television 
applications. No attempt was made by the assenting Commissioners to 
inform themselves as to the facts or the merits of the individual appli- 
cations. In reality the applications were granted en masse, and the 
voting on the applications severally was, in effect mere ritual. Inter- 
venors' applications were only two days old, and the pertinent facts 
could not have been investigated within that time. | 

13. From evidence unavailable to appellant at the time that appeal 
No. 12, 252 was under consideration by this Court, it is now demon- 
strable that the minutes urged upon this Court by the Commission in that 
appeal, do not accurately reflect the participation of the Commissioners 
who attended the session of 11 March 1953. ! 

/s/ Charles F. O'Neal 


Attorney for Appellant 
1625 K Street, N. W. 
Washington 6, D. C. 

(Re 7-1587) 


[Certificate of Service] 


[Filed March 31, 1959] | 


JOINT NOTICE OF INTENTION TO INTERVENE OF WHEC, 

INC, AND VETERANS BROADCASTING COMPANY, INC. _ 

WHEC, Inc., permittee of Television Broadcast Station | 'WHEC- 
TV, and Veterans Broadcasting Company, Inc. permittee of Television 
Station WVET-TV, which stations operate on Channel 10 in Rochester, 
New York,. on a sharetime basis, by their attorneys, hereby state that, 
pursuant to Section 402(e) of the Communications Act of 1934,| as 
amended, [64 Stat. 1129, 66 Stat. 719, 47 U. S.C. $402(e)(1952)], they 
are entitled to intervene, appear and participate in the above- “CESS 





cause as interested parties for the following reasons: 
(1) This is an appeal, taken on March 13, 1959, by Federal 





Broadcasting System, Inc. pursuant to the provisions of Section 402(b) 
of the Communications Act of 1934, as amended, from a Memorandum 
Opinion and Order of the Commission adopted February 11, 1959, 
(Docket Nos. 8968 and 10447) denying appellant's petition for recon- 
sideration or rehearing of the Commission's decision of March 12, 1958, 
dismissing Federal's protest against the 1953 share-time grants to 
WHEC, Inc. and Veterans Broadcasting Company, Inc. for operation on 
Channel 10 in Rochester, New York, and affirming these grants. (26 
F.C.C. 178) 

(2) WHEC, Inc. and Veterans Broadcasting Company, Inc. pro- 
ceeded to construct their respective stations, and, pursuant to author- 
izations of the Federal Communications Commission, began commercial 
operation of Stations WHEC-TV and WVET-TV on November 1, 1953, 
and have continuously so operated the two stations. 

(3) Federal Broadcasting System, Inc. now seeks to have this 
Court set aside the authorization to WHEC, Inc. and Veterans Broad- 
casting Company, Inc. by which they constructed and now operate 
Stations WHEC-TV and WVET-TV. Any reversal of the Commission's 
Reports and Orders challenged by this appeal might require these sta- 
tions to cease operation and would vitally affect the authorizations now 
held by these intervenors. 

WHEREFORE, WHEC, Inc. and Veterans Broadcasting Company, 


Inc. note their intervention in this proceeding. 
: Respectfully submitted, 


Of Counsel: WHEC, INC. 
Dow, Lohnes and Albertson By /s/ Thomas H. Wall 


600 Munsey Building 
Washington 4, D.C. By /s/ John B. Jacobs 
Its Attorneys 
* * x 


| VETERANS BROADCASTING COM- 
Of Counsel: PANY, INC. 


Spearman and Roberson By /s/ Frank Roberson 
1023 Munsey Building By /s / ¥ra nk U. Fletcher 


Washington 4, D. C. 
By /s/ Robert L.Heald. 
March 31, 1959 Ite; Attorneys 
*x* * * 
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[VERIFICATIONS and JURATS dated March 31, 1959 | 

[ Acknowledgment of Service] 

[Filed May 12, 1959] 
PREHEARING STIPULATION : 

I. Counsel for Appellant, Appellee, and Intervenors hereby 
stipulate that the following issues are the issues presented by this ap- 
peal, it being agreed that the parties do not concede the correctness of 
any factual or legal premises which may be implicit in the formulation 
of any of the issues:- | 

1. Whether the Commission's investigation and hearing upon 
remand met the standards imposed by this Court in Appeal No. 12, 252. 

» 2. Whether the examiner erred in refusing to admit, and the 
Commission erred in refusing to consider, evidence submitted by appel- 
lant with respect to the issues designated for hearing. | 

3. Whether the Commission employed proper criteria and 





standards in determining the issues. ! 

4. Whether the Commission gave sufficient weight to control- 
ling or significant factors, or whether, undue importance was attached 
to irrelevant and inconsequential considerations. : 

5. Whether the Commission followed correct criteria in 
determining whether an illegal monopoly in mass media communication 
exists (or existed), or whether such a concentration of control of mass 
media of communication as would be contrary to public interest would 
result or has resulted from the Commission's grants to the Intervenors. 

6. Whether the Commission should have upheld the share- 


time agreement between the Intervenors as valid or legal in the circum- 


stances of this case. 
7. Whether the Commission properly evaluated data and evi- 
dence with respect to the qualifications and standards of conduct of the 


Intervenors. 





8. Whether the Commission properly evaluated conduct of 





8 


Intervenors with respect to rebroadcasting, or whether the policy of the 
Commission with respect to rebroadcasting violates controlling legal 
principles. 

9. Whether there is a suitable factual and legal foundation for 
the Commission's conclusion that public interest, convenience, or neces- 
sity, would be, or was, served by the granting of the applications of the 
Intervenors. 

10. Whether, in the proceedings on remand from Appeal No. 
12,252, it was proper for Commissioners Mack, Lee, or Craven, to 


participate. 
11. Whether the purported grants of 11 March 1953 (to the 
Intervenors) were made by a majority of the Commission, or by a 


majority of those present and participating when the grants were con- 
sidered and, if not made by a majority of the Commission or by a 
majority of those present and participating, the appellant was and is en- 
titled to a comparative hearing, and further, whether Intervenors could 
or may properly continue to operate pending determination of a com- 
parative hearing of the three applications. 

‘.. 12. Vhether the proceedings of the Commission on 11 March 
1953, constituted a bona fide consideration and determination, or were 
merely ritual. 

13. Whether those papers "urged" upon this Court in Appeal 
No. 12, 252, as valid minutes of the Commission, accurately reflected 
the participation of the Commissioners who attended the session of 11 
March 1953. 

II. Appellee and Intervenors reserve the right to argue that one 
or more of the issues stated above are not properly before the Court. 
Appellant reserves the right to realign or omit one or more of the 
aforestated issues. 

il. Counsel for all the parties further stipulate:- 
1. Appellant will serve and file its brief on or before 15 July 
1959; Appellee and Intervenors will serve-and filetheir briefs on or-hefore. 
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14 August 1959; and Appellant will serve and file its reply brief, if any, 
on or before 28 August 1959. : 

2. References may be made by the parties to such portions of the 
record in the instant appeal which may have been printed in the Joint Ap- 
pendix in FEDERAL BROADCASTING SYSTEM, INC, v. FEDERAL 
COMMUNICATIONS COMMISSION, Appeal No. 12,252, and FEDERAL 
BROADCASTING SYSTEM, INC. v. FEDERAL COMMUNICATIONS 
COMMISSION, Appeal No. 13, 235. Appellant is informed that the File 
Room of this Court of Appeals has on hand, and will be able to supply 
the Court with three (3) copies of the Joint Appendix in Appeal No. 
12,252 and Appeal No. 13,235, for its use in consideration of this 
appeal. | 


3. The "Supplemental Joint Appendix" shall be filed on or 
before 4 September 1959, which shall not include anything appearing in 
the Joint Appendix in Appeal No. 12,252 or Appeal No. 13,235, and it 
is stipulated and agreed, with the approval of the Court, that the case 





will be scheduled for oral argument during the week of 14 September 
1959. | 


4. References to portions of the record which have been 
printed in the Joint Appendix in Appeal No. 12, 252 shall be to the page 
numbers of such Joint Appendix and shall be cited as J.A. #1 an as to 
Appeal No. 13,235, the citation shall be J.A. #2. Other references 
to the record appearing in the various briefs of the parties shall be to 
the page numbers in the original record certified to this Court in this 
instant appeal. In the printing of the Supplemental Joint Appendix there 
will be set forth, in addition to the consecutive numbering of the pages 
of the Supplemental Joint Appendix, the original record page numbers 
in bold type and indented in a manner which will render it convenient 
for the Court to locate” the pages referred to in the briefs. : 

IV. Except upon notice and for good reason shown, no party here- 
to shall be allowed any extension of time, it being the purpose of this 
stipulation for the parties to do all they can to have this case ready for 
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this Court's consideration at the earliest feasible date. Further, it is 
stipulated that no rule of this Court relating to summer extensions shall 
have any effect as to the briefing dates in this appeal. 

: Respectfully submitted 


/s/ Charles F. O'Neall 
Attorney for Appellant 
Federal Broadcasting System, Inc. 


Attorney for Appellee 
Federal Communications Commission 


/s/ Robert L. Heald 
Attorney for Intervenor 
Veterans Broadcasting Company, Inc. 


/s/ Thomas H. Wall 
Attorney for Intervenor 
WHEC, Inc. 


[Filed May 12, 1959] 


Before: Prettyman, Chief Judge. 


PREHEARING ORDER 

The parties in the above-entitled case having appeared before me 
for prehearing conference pursuant to Rule 38(k) of the General Rules of 
this Court, and counsel having submitted their stipulation dated May 5, 
1959, and the stipulation having been considered, the stipulation of the 
parties is hereby approved, and it is 

ORDERED that the parties proceed according to the stipulation 
and that this order and the stipulation dated May 5, 1959, be printed in 
the joint appendix, and it is 

FURTHER ORDERED that no extensions of time for filing the 
briefs and supplemental joint appendix of the parties will be granted to 
any party except upon extraordinary cause shown and upon consent by 
each of the parties affected thereby, and that this case be set for hearing 
on a day during the week of September 14, 1959, as the business of the 
court will permit. 
Dated: May 12, 1959 
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AGREEMENT 
THIS AGREEMENT, made and entered into this 28th day of Feb- 
ruary, 1953, by and between VETERANS BROADCASTING COMPANY - 
INC. (hereinafter called "Veterans") and WHEC, INC. (hereinafter 
called "WHEC"): : 
WHEREAS, Veterans and WHEC have filed mutually exclusive ap- 
plications with the Federal Communications Commission requesting 
authority to construct television stations to be operated on VHF Channel 
10 in Rochester, N. Y. ; and : 
WHEREAS, the parties desire to provide a secand television serv- 
ice to the public in the Rochester area at the earliest possible time; and 
WHEREAS, Section 3. 622 of the Federal Communication Com- 
mission's Rules and Regulations contemplates the sharing of TV chan- 
nels; and | 
WHEREAS, the parties hereto are desirous of avoiding the delay 
and costs involved in the present Federal Communication Commission’ Ss 





hearing procedure; 
NOW THEREFORE, the parties agree as follows: | 
1. Veterans and WHEC agree forthwith to amend the applications 
which they have filed and are now pending before the Federal Communi- 
cations Commission for VHF Channel 10, allocated to the Rochester, 
N. Y. area, and in such amendazgent to provide a share time operation in 
accordance with Section 3.622 for Channel 10, sharing the broadcast 
hours according to the schedule attached hereto and made a part hereof. 
2. In the event construction permits for share time use of VHF 
Channel 10 are granted to Veterans and WHEC, the parties agree to 
share equally, construction costs, television equipment investment and 


operation and maintenance at the transmitter site. Each proposed per- 
mittee will construct and maintain its own studio. This paragraph of 
the agreement is limited to transmission facilities only. 
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3. The parties agree to keep the Commission informed at all 
times with respect to the allocation of transmitter site costs covering 
construction, operation and maintenance. 

4. All of the provisions and conditions of this agreement are con- 
tingent upon approval by the Federal Communications Commission and 
upon the granting by the Commission to each party share time construc- 
tion permits for operation on VHF Television Channel 10 in Rochester, 
N. Y. 

5. In the event a competing application for Channel 10 is filed 
this agreement may be cancelled by either party at its option without 
obligation. 

6. If the proposed shared-time television authorizations are 
granted by the Federal Communications Commission, the parties hereto, 
subject to the approval of Federal Communications Commission, do 
hereby extend to each other a first refusal option to purchase the tele- 
vision station of the other. The parties agree to negotiate the terms of 
such a sale, but in no event shall such terms be more favorable to the 
seller than the terms of any bona fide offer by a third party. 

IN WITNESS WHEREOF, the parties hereto have executed this 


agreement as of the day and year first above written. 


VETERANS BROADCASTING COMPANY, INC. 
By /s/ Ervin F. Lyke 


WHEC, INC. 
By /s/ Gunnar O. Wigg 
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TIME SHARING AGREEMENT 
WVET-TV & WHEC-TV 
(Taking 3 AM as beginning of broadcast day) 





Sunday 
Monday 
Tuesday 
Wednesday 
Thursday 
Friday 
Saturday 


Sunday 
Monday 
Tuesday 
Wednesday 
Thursday 
Friday 
Saturday 
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WHEC-TV 


3:00 AM to 6:00 PM 
3:00 AM to 6:00 PM 
3:00 AM to 6:00 PM 


WVET-TV 
3:00 AM to 5:00 PM 


3:00 AM to 7:00 PM 
3:00 AM to 7:00 PM 
3:00 AM to 5:00 PM 


[1134] 


Before the 


| 
> (1134) 
| 
| 


| 
| 


5:00 PM to 3:00 AM 
7:00 PM to 3:00 AM 
7:00 PM to 3:00 AM 
5:00 PM to 3:00 AM 
6:00 PM to 3:00 AM 


| 
| 


6:00 PM to 3:00 AM 





6:00 PM to 3:00 AM 





FCC 56-168 


FEDERAL COMMUNICATIONS COMMISSION 28785 


In re Application of 


WHEC, Inc. 
Rochester, New Yo 


VETERANS BROADCASTING COMPANY, 


Rochester, New Yo 
For Construction P 


Washington 25, D. C. 


rk 


rk 
ermits for a New 


Television Broadcast Station 
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DOCKET NO. 8968 
File No. BPCT-326 


DOCKET NO. 10447 
File No. BPCT-833 


MEMORANDUM OPINION AND ORDER | 
By the Commission: Commissioner Doerfer not participating. 


1. The Commission has before it for consideration (a) the above- 


entitled applications for a share-time operation on Channel 10 in 
Rochester, New York, granted without hearing on March 11, 1953; (b) a 


i 
| 
| 
| 
| 
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protest against the grant filed on March 17, 1953, by Federal Broad- 
casting System, Inc. (herein called Federal), and a supplementary 
pleading filed by this party on March 31, 1953; (c) the Commission's 
Memorandum Opinion and Order released July 27, 1953 (FCC 53-938) 
denying Federal's protest on the ground that the facts relied upon had 
not been set out with sufficient particularity; (d) the decision issued on 
July 28, 1955 by the United States Court of Appeals for the District of 
Columbia Circuit in Federal Broadcasting System, Inc. v. Federal 
Communications Commission (No. 12, 252); (e) a letter to the Chairman 
from the protestant, dated January 13, 1956, and requesting immediate 
effectuation by the Commission of the Court's mandate issued in the 
foregoing case on December 21, 1955; (f) a telegraphic request for oral 
argument on the matters in question, submitted on January 18, 1956 by 
WHEC, Inc. and Veterans Broadcasting Company, Inc. (herein called 
WHEC and Veterans, respectively); (g) a petition of Veterans, filed 
January 30, 1956, for affirmative findings that the grant remain in 
effect and to authorize petitioner to utilize the facilities in question 
pending the Commission's decision after hearing on the Federal protest; 
(h) a similar petition filed by WHEC on January 31, 1956; and (i)a 
Petition for Compliance with the Judgment of the Court of Appeals”, 
filed by Federal on February 23, 1956. Pleadings (g) and (h) were 
served on Federal, but no response or comment thereto was made by 
that party until February 23, when it filed its "Opposition to Petitions 
of Veterans Broadcasting Company, Inc. and WHEC, Inc. That Grant 
Remain in Effect, etc." 


[1134-a] 


No reason is given by Federal for the failure to comply with the time 


requirements of Section 1.7302/ , and indeed, no request is even made 


for waiver of the Section. It follows that this Opposition is not properly 
before us and cannot be considered: = 





i 
| 
| 
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15. | 

2. In its decision, the Court reversed and remanded the case to 
the Commission. It found that Federal's protest raised at least one 
issue with sufficient particularity to require that a hearing on the 
protest be granted -- the issue of threatened monopoly control'of mass 
media of communications in the Rochester area. The Court did not 
determine whether the other issues had been set forth with sufficient 
particularity, leaving that task to the Commission upon re-examination 
of the matter. : 

3. We have, upon re-examination, determined that the hearing 
should be held upon the issues set out on page 6, infra. In reaching this 
determination, we have taken into account the standard as to the extent 
of particularity required under Section 309(c), set out in the Court of 
Appeals" just issued decision in Federal Broadcasting System Inc. v. 
Federal Communications Commission, Case No. 12,494. . 

4, Turning to the question of postponement of the effective date of 
the Channel 10 grants, the first question is necessarily which law is to 
be applied -- the original 309(c) or the amended 309(c) which became 
law on January 20, 1956. Federal's argument in this respect in its 
January 13th letter is apparently that the determinative fact in deciding 
the particular law to be applied in situations such as the instant one is 
the date of the Commission's receipt of the certified copy of the Court's 
decision -- in this case, December 22, 1955; and that the law as of that 
date must be applied. No authority for this position has been stated,2/ 
and we do not think, after study of the matter, it is sound. : 


1/ Section 1.730 provides that "oppositions to petitions must be filed 
within 10 days after such petitions are filed with the Commission." 
| 


2/ Even were the pleading timely filed, the arguments made (see par- 
ticularly par. 2, Federal Opposition) are not persuasive in view of the 
considerations set out in par. 7, infra. | 


3/ In protestant's letter of January 13, 1956 to the Chairman, it was 
asserted, without explanation or authority, that the Commission had not 
acted "with reasonable promptness" in carrying out the December 21, 
1955 mandate of the Court of Appeals, and the immediate effectuation of 
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(Footnote continued from preceding page) 

the mandate under the then existing law was requested. We considered 
this request on January 19, but determined that it would be contrary to 
the public interest to try to accelerate a determination under the pro- 
visions of a law which, as of the time of our consideration, had already 
been amended by the Congress and awaited the President's signature. 
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It is clear, from considerations of law and the legislative history (see 
pars. 5-6, infra), that the amended 309(c) is to be applied to the instant 
situation. We are therefore obligated to employ the new standard of the 
amended Section 309(c), and the date of receipt of the certified copy of 
the Court of Appeals' decision cannot, we believe, affect or negate that 
obligation. In this connection, we point out that the amended 309(c) does 
not, as claimed by protestant, render the Court's decision nugatory. 
That decision was directed to the particularity provisions of 309(c), 
which are not affected by the amendment, and to the necessity for a 
hearing on the subject protest. We have, of course, scheduled such a 
hearing in accordance with the Court's decision, and protestant will thus 
have the opportunity to establish that the grants in question are not in 
the public interest. 

5. In its petition of February 23rd, Federal has attempted to 
bolster its above-noted position with further arguments. It asserts that 
it obtained a vested right in the particular remedy provided for by the 
original 309(c); that the amended 309(c) should not be construed retro- 
actively so as to take away that vested right; and that the amendment 
and its legislative history clearly indicate the impropriety of retrospec- 
tive application.’ We think Federal is mistaken in these arguments. In 
providing in 1952 for the opportunity to protest certain grants without 
hearing, Congress specified the procedure or remedy to be followed by 
the Commission. Federal did not and could not at any time acquire a 
vested right to that procedure or remedy; or stated differently, Congress ~~ 
at all times had the power to change its remedial provision. This, Con- 


ee Gennes ee eS So 
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gress has done in its recent amendment of 309(c). Since the amend- 
ment is a remedial or procedural one,a/ the question of its applicability 
is governed by "the settled rule that changes in procedural or remedial 
law are generally to be regarded as immediately applicable to existing 
causes of action and not merely to those which may accrue in the future 
.", Dargel v. Henderson, 200 F. 2d 564, 566. See, also, Bowles v. 


Strickland, 151 F. 2d 419; Bemas v. Maher, 128 F. 2d 247; 2 Sutherland, 


—— 


Statutory Construction, 3rd Ed., Sec. 2212.2 ‘The new remedy or pro- 
cedure specified by the | 





4/ The cases cited by Federal in par. 3 of its petition do not involve 
the question of the applicability of procedural or remedial legislation 
to pending situations. | 


| 
5/ It would be impracticable and serve no useful purpose to cite all the 
cases supporting this well-established principle. The rule has been 
sometimes stated as holding that remedial or procedural legislation 
should be construed as applying retroactively; we think the more cor- 
rect enunciation has been given by those courts who have pointed out that 
no retrospective application is involved. See Richard v. National City 
Bank of New York, 6 F. Supp. 156 (at 157): iv 
"The act is plainly one relating to remedies and not to sub- 
stantive rights. The rule that statutes changing remedies or 
procedure generally affect future steps in pending suits, in the 
absence of words of exclusion, is not in conflict with the rule 
against retroactivity, for in such cases the statute is applied 
only in a prospective way [ citing cases]". | 
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amended 309(c) is therefore to be applied by us in our present considera- 
tion of Federal's protest. | 

6. The legislative history, to the extent it may be relevant, sup- 
ports this conclusion, and conclusively disposes of Federal's arguments 
on this score (pars. 4-7, Federal pet.). The following excerpt from the 
legislative history is particularly in point: aes 

"Your committee was specifically concerned about the possible 

retroactive effect of enactment of this legislation upon pend- 
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ing protest proceedings. The Commission through its wit- 
nesses and in a letter made part of this report stated that 
where the Commission has already made a determination 
that a protest should be set for evidentiary hearing or that 
the effectiveness of a grant should be postponed pending such 
hearing and the matter has proceeded on this basis, recon- 
sideration of these determinations would not appear to be 
required and would normally appear to serve no public pur- 
pose. Your committee concurs with this view and construes 
this to apply to any protest on file with the Commission prior 
to the enactment of this bill. In addition, your committee 
agrees with the Commission's view, however, that where it 
has finally acted on a protest and denied it, either with or 
without an evidentiary hearing, and where, as a result, the 
grantee has built his station and gone on the air the Com- 
mission should have the authority, in the event its decision 
is subsequently reversed on appeal, to consider such further 
proceedings as may be required by the Court's decision in 
the light of the amended provisions of section 309(c), if they 
have been enacted into law. Your committee feels this 3 
special authority is necessary in view of the real problems 
involved of depriving the public of established service upon 
which it has come to rely. Your committee feels, therefore, 
that the: retroactive effect of this legislation shall apply only 
to those situations where the stations are now on the air and 
shall not apply to any other protest pending prior to the en- 
actment of this bill." (p. 4, Senate Report No. 1231, 84th 
Congress, 1st Sess.). 
These views on the bill's application were repeated on the floor of the 
Senate during the discussion preceding the passage of the bill (see 102 
Cong. Rec. 362-363). Congress thus explicitly intended, in passing this 
remedial legislation, that it be applied to situations such as the instant 
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one -- where the protested stations are now on the air and the Commis- 
sion, after a remand, is considering further proceedings. It is, of 
course, "settled that Congress has such remedial power”. Bowles v. 
Strickland, supra, at 420. And there is no basis, in either the language 
employed or the policy involved, which would support Federal's argu- 
ment that Congress intended to remedy only those situations where 
there was a Court reversal subsequent to the effective date of the 
amendment. | ! 
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7. The standard in the amended 309(c) pertinent to the matter 
here under consideration is the following: ! 
"The hearing and determination of cases arising under this 
subsection shall be expedited by the Commission and pend- 
ing hearing and decision the date of the Commission's action 
to which protest is made shall be postponed to the effective 
date of the Commission's decision after hearing; unless the 
authorization involved is necessary to the maintenance or 
conduct of an existing service, or unless the Commission 
affirmatively finds for reasons set forth in the decision that 
the public interest requires that the grant remain in effect 
in which event the Commission shall authorize the applicant 
to utilize the facilities or authorization in question pending 





the Commission's: decision after hearing." 
Applying this standard to the particular circumstances of the instant 
case, we have concluded that the effective date of our grant of the appli- 
cations of WHEC and Veterans should not be postponed, pending the 
final determination after hearing. In reaching the determination, we 
have taken into consideration the fact that at the present time Rochester, 
with a metropolitan area population of 487,632 persons (1950 U. S. Cen- 
sus figures), has but one other station operating ona TV channel 
(WHAM on Channel 5); that within the coverage area of WHEC-TV and 


| 
| 
| 
| 





[1136] 


20 


WVET-TV reside about 1,000,000 people; and that it is clear, on the 
basis of the affidavits attached to the petitions for affirmative findings, 
that the operations here in question serve as important, vitally needed 
TV outlets for local expression and popular network programs (CBS 
and ABC). We have further taken into account the fact that the TV 
stations of WHEC and Veterans commenced actual operations over two 
years ago and the "real problems involved of depriving the public of 
established service upon which it has come to rely" (p. 4, Sen. Report 
1231, 84th Cong., 1st Sess.). We have also considered the possible 
adverse effect which interim operation may have if the protestant's 
charges be finally sustained and have concluded that the need in this 
case for maintenance of existing service far outweighs any short term 
adverse effect'which might possibly result from such interim operation; 
we are reinforced in this conclusion by the absence of any adverse data 
in our files as to the stations in question after their more than two years 
of operation. We therefore conclude, on the basis of foregoing findings, 
that the public interest requires that the protested grant remain in effect. 
Accordingly, IT IS ORDERED, this 24th day of February, 1956, 
That the above-entitled applications are designated for hearing on the 
following issues: 


MSY 
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1. To determine whether a grant of the application of WHEC, Inc., 
would result in a concentration of control of the mass media of communi- 
cation contrary to the public interest. 

2. To determine whether the agreements entered into by the above 
applicants with respect to their proposed share-time operations contra- 
vene the provisions of the Communications Act, the Commission's Rules, 
or its policies promulgated thereunder. 

3. To determine whether, in the operation of its Rochester AM 
station, Veterans Broadcasting Company has engaged in commercial 
advertising:practices which reflect adversely on its qualifications to be 
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a broadcast licensee. | 
4. To determine whether Veterans Broadcasting Company is 

financially qualified to construct and operate its proposed television 

Station. i 





5. To determine whether the refusals, if any, of WHEC, Inc. and 
Veterans Broadcasting Company to permit the Federal Broadcasting 
System, Inc. to rebroadcast programs carried over their respective 
Rochester AM stations reflect adversely on these two applicants. 

6. To determine whether, in the light of the facts adduced upon 
the foregoing issues, the public interest, convenience, or necessity 
would be served by a grant of the application in question. The burden 
of proof as to each of the above issues shall be on the protestant. 

IT IS FURTHER ORDERED, That the request of WHEC, Inc. and 
Veterans Broadcasting Company for oral argument IS DENIED; that 
the petitions of these parties for affirmative findings, etc., ARE 
GRANTED; and that the "Petition for Compliance" of Federal Broadcast- 
ing System, Inc. IS DENIED. ! 

IT IS FURTHER ORDERED, That the protestant and the Chief of 
the Broadcast Bureau are hereby made parties to the proceedings herein 
and that | 

1. The hearing on the above issues is to commence at 10: 700 A.M. 
on March 26, 1956, before an Examiner to be specified by the Commis- 
sion; and 

2. The parties to the proceedings herein shall have fifteen (15) 
days after the issuance of the Examiner's decision to file exceptions 


thereto and seven (7) days thereafter to file replies to any such excep- 
tions; and ! 


| 
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3. The appearances by the parties intending to participate in the 
above hearing shall be filed not later than March 19,1956. 
FEDERAL COMMUNICATIONS COMMISSION 


[SEAL] Mary Jane Morris 
Released: February 28, 1956 Secretary 


| 
| 
\ 
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FEDERAL COMMUNICATIONS COMMISSION 
Docket No. 8968 
Exhibit No. WHEC #10 
Date 4-25-56 


Reporter McLaughlin 
* * 
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WHEC Ex. No. 10 


EXAMPLES OF PUBLIC SERVICE ACTIVITIES OF THE 
TIMES-UNION AND DEMOCRAT AND CHRONICLE 


A. Frank Gannett Newspaperboy Scholarships, Inc.: 
1. In May of 1952 the Frank E. Gannett Newspaper Foundation, 


Inc. created the Frank Gannett Newspaperboy Scholarships, 
Inc. Through this organization, scholarships are awarded 
each year to a number of carrier boys to attend the colleges 
of their choice. 
To each participating newspaper, on the basis of its circula- 
tion, is assigned a number of scholarships. 
The scholarships carry a $3,000 award payable $375 each 
semester. The money is provided $2,000 by the Gannett 
Foundation and $1,000 by the participating newspaper. 

.. There already are 88 boys in colleges throughout the United 
States, thanks to this plan. 

B. The Gannett Youth Club: 

1. In 1947, the Gannett Newspapers founded the Gannett Youth 
Club to provide a Dry Night Club for teen-agers and young 
people in the Rochester area. 

The Gannett Youth Club, which attracts about 15,000 young 
people annually to dances, dinners, parties, etc., receives 
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contributions from the Gannett Newspaper Foundation's 
public service for youth fund. | 
About $8,000 to $10,000 is contributed annually by the 
Foundation to finance the cost of operating. : 





The club is 2 modern building with Quonset architecture, 

| 
night club-type of tables, dance floor, orchestra, area and 
theater stage for drama productions or musicals. ! 


C. Plant Tours: i 


1. 


More than 300 high school and college students representing 


about: 60: high schools and colleges in the Rochester area 


| 
participate in the plant tour project, sponsored annually by 
the Times-Union and Democrat and Chronicle. ! 
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Another 1,500 Boy Scouts, Girl Scouts and civic groups from 
the various corners of the Rochester area participate. 
Arrangements for plant tours are made by school adminis- 
trators, faculty advisors of school publications, English 





teachers, club leaders, and Catholic, Protestant ee 
clergymen. | 

The plant tours have been in operation for at least 25 years. 
The plant tours are designed to give the visitors the story of 
the operation of a newspaper including a lecture on the 

various divisions covering the editorial and news room, ad- 
vertising, circulation, pressroom, stereotype, engraving, com- 


posing room, library, telegraph operation and wirephoto 


operation. | 
During the lecture period, the young people are told of the 
career opportunities in each of the operations covered. 
The tours are conducted by the public service and public 
events director for both newspapers. | 
Illustrated brochures telling the story of the eee are 
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passed out at the beginning of the lecture and the tour of 


inspection. 


D. Scholastic Editors Publications Competition: 


1. 


107 high schools and colleges in ten counties adjacent to 
Monroe County are invited to participate annually in this com- 
petition. Yearbooks, school newspapers and literary publica- 
tions are judged for the purpose of giving the schools an 
opportunity of improving their publications. 

Improvement awards are presented to the winning schools in 
the competition which has been commended by area high 
school and college faculty members. 

Other newspapers in the United States and Canada are con- 
stantly seeking information about the Scholastic Editors 
program. 

This project is in its twelfth year of operation. 

The publications are judged for theme, interpretation of 
school life and general school activities, general presentation 
of school community life, design of publication (especially the 
yearbook), editorial and news coverage, and photography. 
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Emphasis is placed in the critique on the student effort and 
activity in producing the school yearbook, newspaper or 
literary publication. 

The intention of the critique is for positive and constructive 
criticism. 

The awards are Gannett Newspaper proficiency plaques. The 
participating schools look forward to the plaque awards every 
year and publish stories in school publications announcing the 
presentations. 

Certificates are also awarded from time to time to second and 
third place winners. 





i 
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E. Scholastic Editors Conference: 


2a 


The Annual Scholastic Editors Conference eee by the 
Times-Union and the Democrat and Chronicle is held annually 
at the University of Rochester. | 

High School and college editors from 107 high schools and 
colleges are invited to attend. ! 
Approximately 300 editors and 100 faculty advisors partici- 


pate in the program. ! 
The conference is generally scheduled during the Berroe of 
National Newspaper Week. 
The program is divided into a seminar for yearbook, school 
newspaper and literary publications. | 
At the conclusion of the seminar, a luncheon is pecored for 
the participants by the Gannett Newspapers and an outstanding 
speaker is provided for a well-rounded program designed to 
motivate the improvement of the school publications. 
Dean J. Edward Hoffmeister of the University of Rochester 
considers the project a permanent part of the fall semester 





of extra curricular activities. | 

The Gannett Newspapers improvement awards are presented 
at the luncheon. | 

This program begins its twelfth year in 1956. | 

The Times-Union and Democrat and Chronicle provide the 
personnel for the clinic conference; the luncheon for about 
300 persons and the principal speaker. | 
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While the Scholastic Editors Publications competition is held 
prior to the conference, announcements of winners are made 
at the Scholastic Editors Conference Luncheon. | 

The Times-Union and Democrat and Chronicle initiated the 
idea, organization, development and production of this project. 
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The points covered in the seminar at the conference are as 
follows: How to interpret the life of a school, photography 
for yearbooks, printing and publishing, printing and makeup 
and photography for school newspapers. 

Cost - Approximate expenditure to Times-Union and Demo- 
crat and Chronicle for the event: $800.00. 


F. All-High Music Festival: 


1. 


The Annual All-High Music Festival is sponsored by the 
Rochester Times-Union and the Democrat and Chronicle for 
the Rochester Public Schools and the Monroe County Public 
Schools. 

The All-High Music Festival attracts 1,600 participants and 
an estimated 16,000 spectators for the free two-day festival 

in the Highland Park Bowl. 

An approximate 800 voice choir participates one night and 

600 instrumentalists the next. 

The Times-Union and Democrat and Chronicle started the 
All-High Music Festival in June 1947. 

The Board of Education accepted our proposal to promote 

this project in the interest of developing greater community 
interest in the important music departments functioning in 

the public high schools of Rochester. Later the Monroe 
County High Schools were added to the project. 

The Times-Union and the Democrat and Chronicle provide all 
of the funds necessary for the promotion of this program, in- 
cluding the printing of a souvenir program listing the names 

of every participant. They also provide funds for organizational 
lunches, lighting and decorating of Highland Park Bowl, sound 
equipment, grand pianos, professional accompanists sanctioned 
by the Musicians Union, trucking for choir robes and uniforms, 
and funds for a banquet paying tribute to the members of the 
school faculties who serve as conductors of the musical selec- 
tions. 





10. 


G. Monroe County Harvest Queen Festival: 
1. 
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The Times-Union and Democrat and Chronicle administer 
and manage the event. ! 
About 17 city and county public high schools take part in the 
program. At times, as many as 21 high schools have partici- 
pated. : 
Estimated cost of this project to Times-Union and Democrat 
and Chronicle: $2,000.00. | 
Pictures, news coverage, promotion ads inviting the public, 


posters, banners, etc., are also provided by the newspapers. 


Sponsored by the Times-Union and the Democrat and Chron- 
icle, the Monroe County Harvest Queen Festival program is 
a 19 town tie-up in Monroe County. The newspapers initiated 
the idea of the project in the spring and summer of 1944. 

A teen-age girls project for high school pupils, 18 years of 
age, the program attracts 500 girls annually in the 19 towns 





in Monroe County. 
The girls are judged on a six point program with ate leaders 
taking an active part in serving as a selection committee. 

The six point program includes: Posture, poise, diction, 
personality, charm and pulchritude. | 

More than 10,000 spectators witness the 19 town coronation 
ceremonies and judging programs. ! 

Another 10,000 fill Highland Park Bow! for the final competi- 
tion. Nineteen town winners compete for the title of Harvest 
Queen. Another 19 town alternate winners compete for the 
Alternate Harvest Queen crown. | 
Following the preliminary judgings, a number of civic events 
are planned for the winning contestants, including a Harvest 
Queen Garden Party, Harvest Queen Dinner, and Harvest 
Queen Ball. | 
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The winning queen and alternate are awarded a week-end in 
New York City with an educational tour of all of the points of 
interest, including major league baseball games, the theater, 
and educational and historical institutions. 

The queen and alternate also reign over the Monroe County 
Fair, greeting hundreds of 4-H Club members on their tour 
of inspection, formally opening up the big annual exhibit of 
agricultural products, etc., at the Fair. 
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The Monroe County Queen also competes in the Annual New 
York State Fair Queen competition. 
The queen serves in launching many important civic drives. 
The Harvest Queen Festival was started approximately 12 
years ago. 
The Times-Union and Democrat and Chronicle provide the ex- 
pense for all of the parties, trips, luncheons, printing, 
posters, judging, lighting and decorating of Highland Park Bowl 
at the finals, pianos, accompanists sanctioned by the Musicians 
Union, flight in the Gannett Newspaper plane, entertainment, 
hotels, signs, banquets, etc. 
Estimated cost of operation to Times-Union and Democrat 
and Chronicle: $3,000.00 
The papers organize, produce, direct, and manage the 
Harvest Queen Festival and provide a master of ceremonies 
in each town and village participating in the event. 

H. Times-Union and Democrat and Chronicle Baseball Clinic: 

1. The annual Times-Union and Democrat and Chronicle spon- 
sored baseball clinic attracts 1,200 baseball players repre- 
senting some 60 high schools in the area covered by the 
Rochester Gannett Newspapers. 

The clinic is conducted in conjunction with the Rochester 
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Red Wings. ! 
The project is endorsed by Section 5 of the New York State 
Physical and Health Education Association, the governing 
body of high school competitive athletics in the State of New 
York. 
4. The Baseball Clinic is about 6 years old. | 
Times-Union and Democrat and Chronicle Basketball Clinic: 

1. Like the football and baseball clinics, the annual Basketball 
Clinic is conducted in cooperation with some 80 Section 5) 
high schools. It attracts about 2,000 basketball players 
annually. | 

Through efforts of the newspapers, professional and inter- 
collegiate basketball talent takes part in teaching the young- 
sters the fundamentals of this sport. | 
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Requests for participation are now coming in from other areas 
of operation. | 

4. The Basketball Clinic is about 8 years old. i 

J. Times-Union and Democrat and Chronicle Football Clinic: 

1. High school and college football coaches make up the members 
of the "football faculty" for the annual Times-Union and Demo- 
crat and Chronicle Football Clinic, which attracts 1,500 high 
school varsity gridiron enthusiasts. | 

Cooperating with Section 5, more than 60 schools are repre- 
sented at the clinic. | 
3. The Football Clinic is 4 years old. It was started in 1952. 
Remarks: The basketball, football and baseball clinics are man- 
aged and administered jointly by Times-Union and Democrat and 





Chronicle. They provide printed material, including applications, 
mimeographed text material necessary for the clinics, organize 
the meetings and conferences, schedule the luncheons and dinners 


| 
| 
ij 
| 
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and sign up the basketball, football and baseball coaches who be- 
come members of the “faculty.” 

Ample sport page coverage is given these projects with pictures 
and text material quoting the members of the faculty on the 
various phases of the sports interesting to the high school players. 
The subject matter includes everything from fundamentals to how 
to play the various positions properly. 

Estimated Cost: $500.00 


K. Times-Union Soap Box Derby: 
1. The Times-Union Soap Box Derby, now in its nineteenth year, 


was one of the first projects closely attached to a school pro- 


gram sponsored by a newspaper. 

1-A. The first test racers were built at Paul Revere Trade 
School in Rochester by authority of Frederick O. E. 
Raab, principal of the school. 

Verne A. Bird, assistant superintendent of Rochester 
‘Public Schools in charge of vocational, technical and 
industrial education, invited all members of the faculty 
under his jurisdiction to participate in the program. 
‘Both Mr. Bird and Mr. Raab became so enthused with 
the importance of the Soap Box Derby as 
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an activity for young boys that they volunteered their 
‘services and served on the committee for 18 years. 
‘Last year after retirement from their posts they took 
their first derby vacation. 
1-B. The derby began in Rochester in 1934. However, for 
three or four years during the war the derby was sus- 
pended by the All-American Soap Box Derby committee 
because of a shortage of materials. It was resumed in 
1944. 
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A charter newspaper, the Rochester Times-Union was one of 
nine newspapers initiating the organization of the first local 
Soap Box Derby in the first All-American Soap Box Derby 
held in Akron, Ohio. 

More than 10,000 spectators are attracted to the finals held 
annually at Durand Eastman Park, where between 100 and 150 
young racing "experts" pilot their gravity-driven racers to 
pick a Rochester winner to compete in the All-American Soap 
Box Derby competition at Akron, Ohio. | 
The Times-Union Soap Box Derby has been an Eaeermental 
factor in popularizing "Do-It-Yourself" work shops and manual 
training shops in the schools in the Rochester area. 
More than $1,500.00 in valuable prizes is awarded the winners 
of the Rochester derby, including a $450.00 scholarship to the 
Rochester Institute of Technology and the five-day all-expense 





paid trip to Akron, Ohio, in the Gannett Newspaper plane 
piloted by Lt. Commander Russell Holderman, USNR mace: 
one of the early birds of American flying. 

The paper provides the organization, administration, general 
management and general operation of the Soap Box Derby. 
The paper provides promotion ads, news coverage, pictures, 
general recruiting material, lunches for the contestants, 
clinics for the contestants, dinners for the contestants, ban- 
quets for the contestants, entertainment for the contestants, 
information for the contestants, personal contacts with the 
parents explaining how the boy should build, etc. | 
In August 1947, T. H. Keating, General Manager of Chevrolet 
Division and Vice President of General Motors, said ina 





tribute to the Times-Union (a plaque was awarded for being a 
charter city): "On behalf of the boys of America the national 
sponsor of this accepted and applauded program salutes you. 

May we long continue in our respective roles to contribute to 
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the strengthening of the youth of our country through the 
"Greatest Amateur Racing Event in the World -- The All 
American Soap Box Derby.'” 


[ 1267] 
The estimated cost of the derby: $3,500.00 


L. Times-Union and Democrat and Chronicle Water Safety Program: 


i. 


In 1938'the newspapers launched a "Swim for Safety" cam- 
paign to interest persons of all ages to take advantage of the 
municipal swimming pools and beaches. 

A thorough campaign with newspaper coverage, promotion 
ads, coupons, talks before groups and coordination of 
character-building agencies into the project resulted in 
20,210 lessons for those who responded. 

The program grew until in 1952 more than 40,000 lessons 
were reported. 

From 1938 to 1954 about 22,000 persons were given beginners 
lessons, 8,375 intermediate instruction, 5,059 Red Cross 
Swimmers recognition, 1,437 junior life saving coaching, 
1,037 senior life saving coaching and 1,139 advanced swimming 
instruction. 

As the program grew the newspapers spent more time and 
effort in general promotion and management of the project, 
increasing the news and picture coverage, running features 

on the importance of swimming education to reduce water 
accidents, contacts with more agencies than ever,. including 
schools, character-building centers, recreation centers, 
industries, etc. 

Beginners, intermediates, swimmers, junior lifesaving, senior 
lifesaving and advanced swimming instruction are offered with 
test certificates awarded at the conclusion of training. The 
certificates show the advancement of the trainee. 
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%. The project is sponsored in conjunction with the public and 
Catholic schools, City of Rochester recreation department, 
American Red Cross, and the Department of Public Safety. 

M. Times-Union and Democrat and Chronicle Lifeguard Tournament: 

1. For a number of years the Times-Union and the Democrat 
and Chronicle have been promoting a Lifeguard Tournament 
with awards being presented the winners of a lifeguard com- 
petition which attracts about 2,500 spectators at Ontario 
Beach Park. | 
Lifeguards from all over the upstate New York area\are 
eligible in this Invitation Tournament. | 
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3. The Lifeguard Tournament is 7 years old. | 
N. Times-Union and Democrat and Chronicle Swimming Championships: 
1. The annual Times-Union and Democrat and Chronicle swim- 
ming championships at Genesee Valley Park Pool attract 300 
entries and 4,000 spectators. i 
This event has been promoted for the past 18 years with 
awards being presented by the newspapers. | 
The awards are medals and trophies numbering about 100 
prizes annually. | 
The increase in entries for the swimming championships 
resulted from the long-term water safety program which has 
popularized summer swimming in Rochester. 





5. Estimated cost of the swimming program: $500.00 
O. Times-Union and Democrat and Chronicle Christmas Carol Concert: 
1. One of the attractions during the winter season in Rochester 
is the annual Times-Union and Democrat and Chronicle 
Christmas Carol Concert presented in the Quadrangle at the 
University of Rochester, during the Christmas season. 
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About 3,000 to 5,000 persons annually attend in the cold 
weather to hear some 1,000 voices representing the pick of 
high school talent from the 24 city and county high schools. 
This project is about 6 years old. 

The newspapers initiated, organized, produced and managed 
the event. They provide newspaper coverage, promotion ads, 
pianos, accompanists, organists, lighting and decorating the 
staging area in front of Rush Rhees Library at the University, 
and organizational luncheon meetings. 

The papers provide trucking costs of necessary equipment 
like lighting, decorations, pianos, etc., needed for the pro- 
duction. 

Estimated Cost: $300.00-$500.00 

The Christmas Carol Concert is scheduled about seven days 
before Christmas. 
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P. Democrat and Chronicle and Times-Union Batboy Contest: 
1. The annual Democrat and Chronicle and Times-Union Batboy 


Contest attracts many 16-17 year old high school baseball 
enthusiasts who are interested in baseball careers. Entrants 
write an essay in a competition to select a batboy for the 
Rochester Red Wing International League club and a batboy 
for the visiting club. 

The Rochester Red Wing baseball management cooperates 
fully in this project as a public service program promoting 
the interest of the American pastime ... baseball. Vaughn 
(Bing) Devine, former General Manager and George Sisler, 
Jr., present General Manager, have participated. 

Luncheon is held for the eight finalists with trophies being 
awarded for their efforts. 

The project is about 5 years old. 
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5. Estimated Cost: $350.00 


Q. Times-Union Men's and Women's Bowling Classic: 
1. Several thousand bowlers compete in these two ots which 





are promoted and featured during the winter season. i 
The bowling program has been operating regularly for at 
least 17 years. 





The Bowling Classic, which accepts a minimum of ten entries 
from every bowling hall in the Rochester and suburban area, 
was started in 1939 and is sanctioned by the American Bowling 
Congress. : 
Newspaper victory trophies are awarded the men's and 
women's classic winners annually. : 
Newspaper sport page personnel are assigned to handle the 
registrations, operations, management, newspaper coverage 
and pictures of the event. i 
The newspaper provides promotion posters, registration 
coupons or any printed materials needed for the operation. 
R. Times-Union and Democrat and Chronicle Hole-In-One Tournament: 
1. The annual Times-Union and Democrat and Chronicle Hole- 
In-One Tournament shattered an all-time record in 1955 with 
more than 2,300 men and women golfers finding their 
| 
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way to the Hole-In-One Green at Genesee Valley Park. 
Thousands of spectators are attracted throughout the week 
with about 3,500 estimated at the play-offs the final = 
of the event. | 


The Hole-In-One Tournament has been operating since 1947. 
Valuable prizes and trophies are awarded the winners of this 
event. | 

The newspapers organize, promote, administer and manage 


the event. 
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The Hole-In-One Tournament is given newspaper coverage, 
promotion ads, poster promotion, etc. 

Contacts are made with all of the golf courses in the area -- 
both private courses and public courses. 

A special Hole-In-One Tournament is held following the 
regular play of the first day -- for all of the golf pros in the 
area. A special award is presented to the winner of the pros' 
tournament which attracts about 3,000 spectators the first 
night of operation. 

Estimated Cost: $1,600.00 


S. Other promotion, public relations and public service rendered by the 
Times-Union and the Democrat and Chronicle for at least the past 


15 years are as follows: 


Jes 


Democrat and Chronicle Needlecraft competition which 
attracts about 450 entries and several thousand spectators at 
the exhibit held in a local exhibit hall, store or Monroe 
County Fair. Merchandise awards and certificates are 
presented the winners. This project has been run from time 
to time since around 1942. 

The Times-Union and Democrat and Chronicle render a serv- 
ice to 4-H Clubs providing from time to time garden competi- 
tion awards, cattle competition awards and a quarterly 4-H 
Club publication. The awards are made annually at the Mon- 
roe County Fair and include ribbons and certificates. 

Career Days projects are promoted in cooperation with area 
schools. The Times-Union Promotion Department schedules 
personnel for Career Days to tell the story of the newspaper. 
Annually 1,500 pupils in the area will become acquainted with 
the newspaper profession via the 
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only at the school but in lectures at the newspaper Dip 
during plant tours. i 
Times-Union and Democrat and Chronicle All- Scholastic 
Baseball, Football and Basketball Teams are selected with 
awards being made to the ones picked. Sweaters and gold 
baseball, football, and basketball charms are given. | 
The Times-Union Promotion Department provides a Speakers 





Bureau where talks are scheduled telling the story of the 
newspaper's part in serving as a supplemental aid to civic, 
religious and education groups in the community. Many 
organizations, including area Kiwanis, Rotary, Junior Cham - 
ber of Commerce, Lions Clubs, Elks, Moose, Shrine Clubs, 
school groups, Boy Scout troops, Girl Scout troops, ehurch 
groups, etc., take advantage of this service. | 
Since 1942 the Times-Union and Democrat and Chronicle have 
been rendering a public service to the efforts of all of the 
branches of the armed forces in their recruiting program s. 
On January 13, 1949, the All-Services Review for the 
purpose of recruiting Air Force Recruits was presented by the 


Times-Union and the Democrat and Chronicle in conjunction 





with the various components of both the regular and reserve 
segments of the armed forces. : 

About 5,000 spectators crowded the Main Street East 
National Guard Armory to witness the event. The recruiting 
for the Air Force proved successful, with more than the quota 
filled. Field grade officers from the various branches of the 
service arrived in Rochester to participate in the project. 

Assistance in the direction of recruiting drives, wel- 
coming visiting military dignitaries, arranging for press 
conferences, etc., is more or less routine operation of this 
department with the military. | 
The newspapers' promotion and public service department 
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functions as an agency assisting the following important com- 
munity programs with special newspaper public service tie- 
ins: Community Chest, Fire Prevention Week, Safety Council, 
Chamber of Commerce, Junior Chamber of Commerce, 
Catholic Youth Organization, YMCA, YWCA, JYMA, Opera 
Under the Stars, Youth Week, Lilac Festival, State Fair, 
United Nations, Shrine Circus, Knights of Columbus, Football 
Classic, Muscular Dystrophy, Leukemia, Polio Drives, Civil 
Defense, Polish Community Program, Model Airplane Meet, 
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Rochester Auto Show, State Horticultural Society, Rose Festi- 
val, Military and Naval Show at the University of Rochester, 
International Debating competition at the University of 
Rochester, National Guard, Navy Reserve, Marine Reserves, 
Naval Militia, Air Force Reserve, Armed Forces Recruiting 
Services, etc. 

Other newspaper-sponsored activities prior to 1953: 


(a) The Times-Union and Democrat and Chronicle Press 


Information Forum. This project, started in 1952, 
attracts 600 public relations personnel, publicity chair- 
men representing organizations from a small fraternal 
group of 50 members to an industry of 35,000. What is 
news? How does a person proceed to bring a news item 
to the attention of the newspaper? These are some of 
the questions which are answered by the men and women 
who produce the newspapers. 

This program is planned every two years. 

The newspapers provide personnel, newSpaper coverage, 
‘coupons, registration information, administer and 


manage it. 
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Civic Parades and Ceremonies: | 

(a) The public service of the Times-Union and Democrat 
and Chronicle is "drafted" regularly for organizing, 
producing, directing, and marshalling parades, cere- 
monies and campaigns of vital interest to the community 
in their annual efforts towards civic improvement and 
betterment. | 
These requests come in regularly. : 

Some of the programs are as follows: Opening Day 

Baseball Parade, Armed Forces Day Parade, National 

Guard Open House Ceremonies, Naval Reserve Open 

House Programs, Junior Chamber of Commerce safety 





projects, garden programs, arrival of visiting digni- 
taries like state, government and foreign officials, 
arrange motorcades and escorts for the visiting digni- 
taries and serving as sort of a "Grover Whalen" to the 
public ... arrange for the arrival of motion picture stars, 
etc., who are in Rochester for a public service event 
like a Community Chest or Red Cross campaign, etc. 
| 
[1273] : 
More than 1,000 boys and girls participated in the Junior 
Gardeners program sponsored by the Times-Union and the 
Democrat and Chronicle in 1947. Certificates and ribbons 


| 


were awarded winning exhibits at the Monroe County Fair. 


Now the awards are made through the 4-H Club program. 
Times-Union and Democrat and Chronicle Sportsmen's Shoot 


attracts hundreds of participants. Trophies are awarded 





winners. | 
Democrat and Chronicle Track Meet which attracts about 150 
entries and 1,000 spectators has been in operation about 15 

years. This year it will be promoted with the Times-Union in 


| 
| 
i 
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conjunction with the Amateur Athletic Union. Certificates 
and trophies are awarded winners. 
Books on the Constitution of the United States are presented 
by the Times-Union and Democrat and Chronicle annually to 
the new citizens at the annual New Citizens Dinner at the 
Chamber of Commerce. 
Books and special promotion pieces like the Atlantic Charter 
are presented from time to time to public and Catholic 
school libraries. 
Remarks: All of the public service ventures of the newspapers, 
as well as the supplemental aid given other organizations, are 
contributed by the newspapers. All of the activities promoted 
directly by the newspapers are free. The newspapers provide the 
personnel to direct the events, the costs of promotion material, 
posters, literature, brochures, luncheons, dinners, parties, 
banquets, etc., which are attached to each event. 
Practically every project sponsored by the newspapers or the pub- 
lic service tie-in projects have been operating for more than 12 
years. 
With all of the tie-in promotion projects the newspapers provide 
not only the promotion personnel to assist in the venture and the 
promotion materials, but also awards, luncheons, etc. These 
awards are trophies, merchandise awards, etc. 
The estimated cost of the newspapers for the services rendered 
all agencies, either in a tie-in promotion or in the exclusively 
operated newspapers promotion service, runs into thousands of 
dollars spent in the interest of these public-sponsored or 
newspaper -sponsored projects. 
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DONATIONS MADE TO EDUCATIONAL AND PUBLIC SERVICE 
ORGANIZATIONS BY THE FRANK E. GANNETT NEWSPAPER 
FOUNDATION, INC. FROM 1937 THROUGH 1952 


FOUNDATION, ING. ERUM tye tN ee 


Donee Location Amount Donated 


Cornell University Ithaca, New York $ 52,000.00 
Keuka College Keuka Park, New York 19; 000. 00 
Weslyan University Hartford, Connecticut 14; 500. 00 
Hobart College Geneva, New York 9, 500. 00 
Elmira College Elmira, New York 7,900.00 
Alfred University Alfred, New York 11; 800. 00 
Oglethorpe University Oglethorpe University, | 
Georgia / 100. 00 
Hartwick College Oneonta, New York 9, 150. 00 
Rochester Athanaeum & 
Mechanics Institute Rochester, New York 5, 000. 00 
Unitarian Church of Rochester Rochester, New York 9,000. 00 
Rochester Institute of Technology Rochester, New York . 00 
Colgate Rochester Divinity School Rochester, New York . 00 
St. Bonaventure College Olean, New York . 00 
Lima Junior College Lima, New York | . 00 
Cheshire Academy Cheshire, Connecticut . 00 
Genesee Junior College Rochester, New York . 00 
Gannett Youth Club, Inc. Rochester, New York , 000. 00 
Almada Lodge - Times Farm, Inc. Andover, Connecticut . 00 
Reconstruction Home, Inc. Ithaca, New York . 00 
Arctic League, Inc. Elmira, New York | . 24 
Arnot-Ogden Memorial Hospital Elmira, New York , 000. 00 
Brockport State Teachers College Brockport, New York . 00 
Utica Hospital Fund, Inc. Utica, New York . 00 
Charlton School (Building Fund) Saratoga, New York | . 00 
Frank Gannett Newspaperboy 
Scholarships, Inc. * .00 
Highland Hospital (Special Heart 
Fund) Rochester, New York | . 00 
Camp Barton Ithaca, New York . 00 
Lebanon Church (Restoration 
Fund) Lebanon, Connecticut . 00 
Bishop's High School Fund Rochester, New York | . 00 
Robert Weslyan College North Chili, New York | . 00 
Rochester Hospital Fund, Inc. Rochester, New York 100, 000. 00 


Total $ 459, 484. 24 








* Granted to newspaperboys in all of the cities | 
where Gannett newspapers are located with 
the exception of Ogdensburg, New York 
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31988 
Before the FCC 56M-469 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 


In re Applications of 


WHEC, INC. 
Rochester, New York 


VETERANS BROADCASTING CoO., INC. 
Rochester, New York 


DOCKET NO. 8968 
FILE NO. BPCT-326 


DOCKET NO. 10447 
FILE NO. BPCT-833 


For Television Construction Permits 


ORDER 

The Hearing Examiner having under consideration the scope of 
the grant of the joint motion£/ by counsel for the applicants and for the 
Broadcast Bureau to strike certain evidence as irrelevant to the issues 
in this proceeding and the respective positions of counsel relative to 
the scope of such motion; and 

IT APPEARING, That a resolution of the differences is necessary 
for clarity of the record; 

IT IS ORDERED, This 11th day of May, 1956 that the grant of the 
motion to strike encompasses the following portions of the transcript of 
hearing: Line 25 on page 261; all of pages 262-272, both inclusive; 
lines 1-5, on page 273; all of pages 653-663, both inclusive; and line 1 of 
page 664. 

Elizabeth C. Smith 
Hearing Examiner 
! Federal Communications Commission 
[SEAL] | | /s/ Mary Jane Morris 
| Secretary 


1/ Motion to strike set forth on pages 668-669 of the transcript of 
hearing; ruling thereon set forth on page 704 of transcript; and respec- 
tive positions of counsel relative to scope of such motion set forth on 
pages 705-706 and 987-991 of transcript. 
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FCC 56D- 67 
35229 


INITIAL DECISION OF HEARING EXAMINER ELIZABETH C. SMITH 
Preliminary Statement | 
1. In February 1948, WHEC, Inc. filed an application for ‘a con- 
struction permit for a new television broadcast station to operate on 
Channel 2 in Rochester, New York. This application was subsequently 
designated for hearing in a consolidated proceeding with two other 





applications for the television channels then available in Rochester. 
Thereafter, on September 30, 1948, the Commission imposed the so- 
called "freeze" on television licensing proceedings pending resolution 
of a comprehensive allocation proceeding and, in the order imposing 
the freeze, it was provided, inter alia, that no action was to be taken 

on then pending television applications until the lifting of such "freeze." 
On April 14, 1952, the Commission released its Sixth Report and Order 
which, among other things, promulgated a table of channel assignments 
and established certain priorities to be followed by the Commission in 
the consideration and disposition of television applications and further 





provided that all applications then on file should be amended to conform 
to the new Rules and Standards. On July 1, 1952, WHEC amended its 


then pending application to specify Channel 10.2/ From February 1948 


until the grant of the above-entitled applications on March 11, 1953, 
WHEC had an application continuously on file for the establishment of 
a television station in Rochester. | 


1/ Channel 2 was not reassigned to Rochester in the Sixth Report and 
Order. | 


i 
! 
| 


[ 2119-a] : 
2. In January 1952, prior to the lifting of the so-called television 
"freeze,'"' Veterans Broadcasting Company also filed an application for 
authority to construct and operate a television station on Channel 10 in 
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Rochester, New York. From that date until the grant on March 11, 
1953, Veterans was also continuously an applicant for Channel 10. 

3. These applications of WHEC and Veterans were mutually ex- 
clusive. In early March 1953, WHEC and Veterans entered into a 
share-time agreement for the use of Channel 10 in Rochester and on 
March 5 and 4, 1953, respectively, amended their applications to reflect 
the share-time agreement. The applications, as amended, were ac- 
cepted for filing on March 9, 1953, and were granted without hearing on 
March 11, 1953, at which time there was no other application on file 
requesting the use of Channel 10 in Rochester. 

4. On March 17, 1953, Federal Broadcasting System, Inc., li- 
censee of standard broadcast Station WSAY, Rochester, New York, filed 
a protest to said share-time grants pursuant to the provisions of Sec- 
tion 309(c) of the: Communications Act of 1934, as amended. Simul- 
taneous with the filing of the protest, Federal also filed an application 
for a construction permit for a television station to operate on Channel 
10. The Commission, on April 1, 1953, adopted a Memorandum Opinion 
and Order (Pike and Fischer, 9 RR 172) granting the protest and desig- 
nating the above-captioned applications for hearing pursuant to Section 
309(c), supra. In subsequent pleadings filed by WHEC and Veterans, 
objections were lodged against the protest. On July 27, 1953, the Com- 
mission, by Memorandum Opinion and Order (Pike and Fischer, 9 RR 
174a) granted the petitions for reconsideration and dismissed the protest 
on the ground that the facts relied upon had not been set forth with 
sufficient particularity. Federal, on August 18, 1953, filed a petition 
requesting the Commission to reconsider its action dismissing the 
protest, which reconsideration was opposed by both WHEC and Veterans, 
and the Commission, on April 30, 1954, by Memorandum Opinion and 
Order (Pike and Fischer, 10 RR 521) denied such petition for recon- 
sideration. Federal appealed this action to the United States Court of 
Appeals for the District of Columbia Circuit, and on July 28, 1955, the 
Court reversed and remanded the case to the Commission, holding that, 
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| 
although Federal's late filed application was not entitled to a compara- 
tive hearing, a hearing was required on the protest. Federal Broad- 
casting System, Inc. v. FCC, 225 F. 2d 560. | 
4-A. In compliance with the requirements of the Court of Appeals' 
mandate, the Commission, on February 24, 1956, designated the above- 
styled applications for hearing on the issues urged by the Federal 
Broadcasting System in its protest and made the protestant and the 
Chief of the Broadcast Bureau parties to the proceeding (Pike and 
Fischer, 13 RR 500). The burden of proof as to all issues was placed up- 
on the protestant and the hearing was scheduled to commence on March 
26, 1956. The issues, as set forth in the order of designation, are as 
follows: | 
(1) To determine whether a grant of the application of 
WHEC, Inc., would result in a concentration of control 
of the mass media of communication contrary to the! 
public interest. 
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To determine whether the agreements entered into by 
the above applicants with respect to their proposed ! 
share-time operations contravene the provisions of | 
the Communications Act, the Commission's Rules, or 
its policies promulgated thereunder. | 
To determine whether, in the operation of its Rochester 
AM station, Veterans Broadcasting Company has engaged 
in commercial advertising practices which reflect ad- 
versely on its qualifications to be a broadcast licensee. 
To determine whether Veterans Broadcasting Company 
is financially qualified to construct and operate its pro- 
posed television station. ; 
To determine whether the refusals, if any, of WHEC, 
Inc. and Veterans Broadcasting Company to permit the 
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Federal Broadcasting System, Inc. to rebroadcast pro- 

grams carried over their respective Rochester AM 

stations reflect adversely on these two applicants. 

To determine whether, in the light of the facts adduced 

upon the foregoing issues, the public interest, convenience, 

or necessity would be served by a grant of the application 

in question. 
The Commission also found that, pending final determination of the 
protest pursuant to this hearing, the operation of the television stations 
constructed pursuant to the protested grants would be in the public in- 
terest. Accordingly, the protested grants, for the reasons set forth in 
the findings specifically made in the Commission's Memorandum Opin- 
ion and Order of February, 1956, were not stayed pending the outcome 
of this hearing. 

5. A pre-trial conference was held on March 6, 1956 and the 
hearing began on the scheduled date of March 26th. Hearing sessions 
were held March 26-30 and April 24-26, 1956, and the record was closed 
on the last-mentioned date. All parties were directed to file proposed 
findings and conclusions and such findings and conclusions were timely 
filed by all parties, and replies thereto were also timely filed by the two 
applicants and the protestant. All of the proposed findings have been 
carefully considered in the light of the issues in this proceeding and the 
evidence in the record and, to the extent they are of any decisional im- 
portance and supported by the evidence, they are reflected by this 
decision. 

Findings of Fact 

6. Rochester, the site of the television stations involved in this 
proceeding, is located a short distance from Lake Ontario, in Monroe 
County, New York. 
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Applican 

7. Veterans Broadcasting ae Inc., one of the applicants 
for a television station, to be operated on a share-time basis on Chan- 
nel 10 in Rochester, is and has been since 1948 the licensee of standard 
broadcast Station WVET, Rochester. WHEC, Inc., the other applicant 
for share-time operation on Channel 10 in Rochester, is and has been 
since 1931 the licensee of standard broadcast Station WHEC, Rochester. 

Concentration of Control of Media of Mass Communication 

8. One of the issues in this proceeding requires a determination 
of whether a grant of the WHEC television application would result ina 
concentration of control of the media of mass communication contrary 
to the public interest. The structure of the Gannett organization, the 
place of WHEC, Inc. in that organization and the place of the organiza- 
tion and its activities in the local area, and elsewhere, together with 
over-all communications media available in the areas in question are 
pertinent factors in the consideration of such issue. 

Structure of Gannett Organizations 

9. WHEC, Inc. has authorized and outstanding 1,050 shares of 
common (voting) stock and 2,250 shares of preferred (non-voting) stock. 
Its officers, directors and stockholders, as of the date of the grant of 
the applications under consideration, were as follows: | 

_Stock Ommership_ 
Common Preferred 

Frank E. Gannett President and Director -- | -- 
Rochester, New York | 


H. W. Cruickshank Secretary- Treasurer | 
Honeoye Falls, New York and Director | 


Clarence Wheeler Vice President 
Rochester, New York 


Mary F. Carroll Assistant Secretary -- | -- 
Rochester, New York 
(table continued on following 


page) 
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Stock Ownership 
Common Preferred 


Paul Miller</ Director -- -- 
Pittsford, New York 


2/ Mr. Miller is also executive vice president and director of Gannett 
Co., Inc. and publisher of the two Rochester daily newspapers. 


[ 2121] 
Gunnar O. Wiig Assistant Treasurer 
Rochester, New York 


Francke P. Pickard 
Flat Rock, North Carolina 


Gannett Co., Inc. 
Rochester, New York 


Clarence Wheeler, Trustee 1500 
U/A by Blanche M. 
Wheeler (dated 12/30/36) 


Total 1050 2250 

10. Gannett Co., Inc., which controls WHEC, Inc. by virtue of its 
ownership of a substantial majority of the outstanding voting stock, is, 
in turn, controlled by the Frank E. Gannett Newspapers Foundation, Inc. 
through ownership of 66.698% of its voting stock. The remaining 33.302% 
of the voting stock of Gannett Co. is owned by Frank E. Gannett. 

11. Frank E. Gannett Newspaper Foundation, Inc., a non-profit 
philanthropic corporation with no capital stock, is controlled by the 
votes of its membership. The Foundation received the stock of Gannett 
Co. from Frank E. Gannett who created it in order to perpetuate the 
company and the newspapers; and there is a specific provision in its 
charter that a majority of the members of the Foundation are to be 
active in the operation of Gannett newspapers, radio stations and tele- 
vision stations. 


Gannett Business Enterprises 
12. Gannett Co., Inc., as of March 11, 1953, the date of grant, had 
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business interests as follows: Ext ent of 
Name Nature of Business Interest 


WHEC, Inc. Radio broadcasting 85.7% 
Rochester, New York (WHEC, 1460 kc, 5 kw, | 
unlimited time) 


Rochester Times-Union Daily newspaper 100 % 
Rochester, New York 


Democrat and Chronicle Daily newspaper 100 % 
Rochester, New York 
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The Press Co., Inc. Daily Newspaper 
Albany, New York (Knickerbocker News) 


Binghamton Press Co.,Inc. Daily Newspaper 
Binghamton, New York (Binghamton Press) 


Elmira Star-Gazette,Inc. Daily newspapers and radio 100 % 

Elmira, New York (Elmira Star-Gazette and | 
The Advertiser; WENY, 
1230 kc, 250 w, U.) 


El-Cor Television, Inc. Holder of TV construction’ 49% owned 
Elmira, New York permit for Elmira, New York by Elmira 
(Channel 18) Star-. 
Gazette, Inc. 


Ithaca Journal News,Inc. Daily newspaper 100 % 
Ithaca, New York (Ithaca Journal) | 





| 


Northwestern Publishing Daily newspaper and radio 100 % 
Co. (Danville Commercial News; | 
Danville, Illinois WDAN, 1490 kc, 250 w, U.) 


Plainfield Courier News Daily newspaper 100 % 
Co. (Plainfield, Courier-News) | 
Plainfield, New Jersey | 


The Saratogian, Inc. Daily newspaper 100 % 

Saratoga Springs,New York (Saratoga Springs Saratogian) | 

The Beacon News Co., Daily newspaper 50.14% 
Inc. (Beacon News) 

Beacon, New York 


(table continued on following page) | 
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(table continued from preceding page) 
Extent of 


Name Nature of Business Interest 


The Hartford Times, Inc. Daily newspaper and 80.84% 
Hartford, Connecticut radio (Hartford Times; 
WTHT, 1230 kc, 250 w, U.) 


Malone Telegram, Inc. Daily newspaper 59.4 % 
Malone, New York 


Newburgh News Printing Daily newspaper 50.33% 
and Publishing Co., (Newburgh News) 
Newburgh, New York 


Northern New York Pub- Daily newspaper 51 % 
lishing Co. (Ogdensburg Journal) 
Ogdensburg, New York 


3/ This permit was granted in February, 1953 and surrendered and 
deleted in 1954. 
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Courier Freeman, Inc. Weekly newspaper 100% owned by 

Potsdam, New York (Courier Freeman) Northern New 
York Publish- 
ing Co. 


Utica Observer- Daily newspaper 95.44% 
Dispatch, Inc. (Utica Observer-Dispatch) 
Utica, New York 


Olean Times-Herald Daily newspaper and radio 49% of Olean 
Corp. (Olean Times-Herald; Times-Herald 
Olean, New York WHDL, 1450 kc, 250 w, U. Corp. which 
and WHDL-FM) owns 100% of 
WHDL, Inc. 


Massena Observer Semi-weekly newspaper 100 &% 
Massena, New York (Massena Observer) 


Berwin Paper Mfg. Corp.Manufacture of newsprint 100 &% 
Dansville, New York 


13. Frank E. Gannett individually, as of March 11, 1953, had 
business interests as follows: 
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Extent of 
Name Nature of Business Interest 


Gannett Co., Inc. Newspaper publisher 33.46% stock- 
Rochester, New York holder, officer 
and director 


America's Future, Inc. Periodical Stockholder, 
New York, New York officer and 
director 
American Agriculturist Periodical Officer and 
Ithaca, New York director 


Lincoln-Rochester Bank Member of 
Trust Co. Advisory 
Rochester, New York Committee 


Teletypesetter Corpo- Typesetting machines Officer and 
ration director 
Rochester, New York 


Mr. Gannett is also an officer and director of all of the Somorations 


listed in the previous paragraph in which Gannett Co., Inc. owns a 


majority of the stock. 





[ 2122-a] 
Scope of Gannett Broadcast Interests 
14. From the foregoing statement of ownership interests, it is 
noted that, in addition to the share-time television station involved in 
this proceeding, the Gannett organization had an ownership interest*/ 
on the date of the WHEC television grant in the following stations or 
construction permits: | 
(a) Standard broadcast Station WHEC, Rochester, New York 
(1460 kc, 5 kw, U), licensed to WHEC, Inc. 
(b) Standard broadcast Station WDAN, Danville, Dlinois | 
(1490 kc, 250 w, U) and television Station WDAN-TV, 
Channel 24 at Danville, Dlinois, licensed to North- ! 
western Publishing Co., Inc. ! 
Standard broadcast Station WENY (1230 kc, 250 w, U), 
licensed to Elmira Star-Gazette, Inc. This licensee 
also owns 49% of stock of El-Cor Television, Inc., 
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permittee of television Station WECT, Channel 18, 
Elmira, New York. 
Standard broadcast Station WTHT, Hartford, Connecticut 
(1230 kc, 250 w, U), licensed to The Hartford Times, Inc. 
(e) Standard broadcast Station WHDL (1450 kc, 250 w, U) and 
WHDL-FM, Olean, New York, licensed to Olean Times- 
Herald Corp. 
There is no overlap of the primary service areas of any of the above 
radio broadcast stations, either day or night. Similarly, there is no 
overlap of either’ the Grade A or the Grade B contours of any of the 
television stations in which the Gannett organization has an interest. 
Scope of Newspaper Interests of Gannett 
15. Likewise, it has been shown that the Gannett Co. owned a 
controlling interest in 19 daily newspapers, one semi-weekly and one 
weekly newspaper. The trade areas for all of the Gannett newspapers 
are within the Upstate New York area, except for the daily newspapers 
at Hartford, Connecticut, Danville, Dlinois and Plainfield, New Jersey. 


4/ The extent of Gannett ownership in the respective licensees or per- 
mittees is shown in a preceding paragraph. 


[ 2123] 
These newspapers, their precise locations and individual circulations 


are as follows: 


New Circulation 
| (Average Net Paid Cir- 
culation ABC Audit Year, 
1954) 


Knickerbocker News Albany, N. Y. 52,818 
News Beacon, N. Y. 4,392 
Press Binghamton, N. Y. 61,010 


(table continued on following page) 





| 
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Newspaper Location Circulation 
(Average Net Paid Cir- 
culation ABC Audit Year, 

1954) 


Commercial News Danville, I. 34,338 
Star-Gazette Elmira, N. Y. 38,659 
Times Hartford, Conn. 109,723 
Journal Ithaca, N. Y. 12,621 
Evening Telegram Malone, N. Y. 5,374 
News Newburgh, N. Y. 16,721 
Gazette Niagara Falls, N. Y. 33,451 
Journal ‘Ogdensburg, N. Y. 5,544 
Times-Herald Olean, N. Y. 15,017 
Courier-News Plainfield, N. J. 29,298 
Times-Union Rochester, N. Y. 116,948 
Saratogian Saratoga Springs, N. Y. 11,913 
Observer-Dispatch Utica, N. Y. 45,250 
Mornings | 
Advertiser Elmira, N. Y. 11,610 
Democrat and Chronicle Rochester, N. Y. 115,577 
Daily Press Utica, N. Y. 24,696 
Sundays | 
Sunday Press Binghamton, N. Y. 61,667 
Commercial-News Danville, Il. 34,475 
Sunday Telegram Elmira, N. Y. 48,176 
Advance-News Ogdensburg, N. Y. 3,957 
Democrat and Chronicle Rochester, N. Y. 171,115 
Observer-Dispatch Utica, N. Y. 49,838 
Semi-Weekly 
Observer Massena, N. Y. 5,670 
| Weekly : 
Courier-Freeman Potsdam, N. Y. _ 2,339 
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A breakdown of the total circulation of all Gannett newspapers for the 
same period shows the following figures within different categories: 

Daily (both morning and evening papers 744,960 

Sundays 369,228 

Semi-weekly 5,670 

Weekly 2,339 

Available Communications Media 
16. The resolution of the issues in this proceeding involves con- 
sideration of available radio and television broadcast facilities, news- 
papers and, to a limited degree, other periodicals. The scope of 
Gannett ownership of such facilities has been shown in foregoing para- 
graphs. Attention will now be directed to the over-all media available 
in the area and the relationship of Gannett owned facilities to the total. 
Radio and Television in Rochester 
17. At the time of the grant of the above-entitled television appli- 

cations, there were six standard broadcast stations operating in 
Rochester, one of which was controlled by Gannett. They were: Station 
WHAM, 50 kw; Station WVET, 5 kw; Station WSAY, 5 kw; Station WRNY, 
250 watts, daytime only; Station WARC (now WBBF), 1 kw; and Station 
WHEC, 5 kw. Two FM stations, WHFM and WRNY-FM, and one tele- 


vision station, WHAM-TV B/ were also in operation. 
Radio and Television Within WHEC-TV Grade B Contour 

18. The WHEC-TV Grade B contour encompasses all or part of 
10 mqeic sl! in north central New York State. As of March 11, 1953, 
there were 54 broadcast signals (AM, FM and TV) serving varying parts 


of this area during the daytime, including Gannett Stations WHEC-AM 
and WHDL-FM. These 54 Beruicos consist of 26 AM stations, 18 FM 
stations and 4 television stations. Construction permits were also. out= 
standing for 6 additional television stations in the area, of which Cee 
were for educational stations. Correspondingly, there were 38 night- 
time signals (AM, FM and TV) serving varying portions of WHEC-TV 





[2124] 

55 
Grade B area. These nighttime services consist of 10 AM stations 
'5/ In addition to Channel 5 licensed to WHAM-TV, the Commission's 


Sixth Report and Order also assigned television Channels 10, 15, 21 
(educational) and 27 to Rochester. 





6/ The 10 counties are Genesee, Livingston, Monroe, Ontario, Orleans, 
Seneca, Steuben, Weyne, Wyoming and Yates. : 


7/ As used herein, "service" means the 0.5 mv/m groundwave contour 
for AM, the 50 uv/m contour for FM and the Grade B contour for tele- 
vision stations. Unless otherwise stated, signals enumerated include 
those to be expected from then outstanding construction ee as well 
as from stations actually on the air. 


[ 2124] 
18 FM stations and the 10 operating television stations and construction 
permits. The only Gannett radio broadcast signals available in the 
entire 10-county area are AM Station WHEC, Rochester and Station 
WHDL-FM, Olean. The interference, if any, suffered during the day- 
time by the radio stations within their 0.5 mv/m daytime contours is 
not shown. Likewise, the evidence does not show the nature of the pro- 
gramming, or whether the signals delivered by the stations are sufficient 
to constitute service, according to the Commission's standards, within 
any of the cities encompassed.. The witness, an expert in radio engineer- 
ing, stated that the Rochester stations "are substantially the ones 
assumed to serve the city of Rochester by those standards." No evi- 
dence is available to show which FM stations, if any, duplicate the serv- 





ice of an AM station. These factors, the protestant urges, render the 
engineering exhibit entitled to little, if any, weight. 
Television and Radio Stations in Upper New York State 
19. As of 1953, Upper New York State, wherein Gannett's Station 
WHEC-TV is located, had six operating television areas, namely, 
Rochester, Syracuse, Utica, Buffalo, Albany-Schenectady-Troy and 
Binghamton. The WHEC-TV Grade B television contour and the Grade 


B contours of the other five operating television areas were plotted to 
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provide a composite television Grade B coverage area for Upper New 
York State. Such composite Grade B coverage area encompasses, in 
whole or in part, 47 counties. In addition to these 47 counties, the 
Upper New York State area includes six other counties served, in vary- 
ing degrees, by Gannett papers. These include four counties in the ex- 
treme northeast corner of the state, namely, Clinton, Essex, Franklin 
and St. Lawrence, and two counties, Orange and Putnam, in the south- 
eastern part of the state, adjoining the New York City metropolitan area. 
In three of these'counties, namely, Franklin, St. Lawrence and Orange, 
Gannett publishes a daily newspaper, and Gannett newspapers also have 
some circulation in the other three counties. Seven television stations 
are in operation within the 53 county area and construction permits for 
fourteen additional television stations are outstanding. A total of at 
least 124 broadcast (AM, FM and television) stations serve, in varying 
extents, these 53 counties. 
Publications in Rochester 

20. Two newspapers are published in Rochester, the Democrat 
and Chronicle, a' 7-day morning paper, and the Times-Union, a 6-day 
evening paper. (Circulation figures for these two papers are shown in 
paragraph 15.) In addition to the two Gannett dailies, the Rochester 
Abendpost, circulation 13,426, and the Daily Record, circulation 1,692, 
are published daily in Rochester. Four weekly newspapers are also 
published in Rochester: Catholic Courier-Journal, circulation 29,825; 
East Rochester Herald, 1,501; Jewish Ledger, circulation 3,701; and the 
Rochester Sun, circulation 27,811. A bi-weekly news magazine, We, is 
also published in Rochester. (See paragraph 24 for discussion of other 
papers circulated in Rochester.) 


[ 2124-a] 
Publications in WHEC-TV Grade B Contour 
21. The only Gannett newspapers published within the WHEC-TV 


Grade B contouse4 are the two Rochester daily newspapers. Three 
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other Gannett newspapers (two Elmira papers and the Ithaca paper), al- 
though they are not published in this 10-county area, have nominal circu- 
lation therein. In addition to Gannett papers, 20 daily newspapers, 67 
weekly newspapers and 14 major magazines~ are distributed in the 10- 
county area. 
22. Circulation figures broken down to show the total daily circu- 
lation of all newspapers and also the combined circulation of the Gannett 


newspapers within the Grade B contour of Station WHEC-TV are set 





forth in the following tabulation. 


Daily and Sunday Newspaper Circulation for 1953 in 
Counties Within Grade B Contour of WHEC, Inc.10/ 


Total Daily Gannett Daily Total Sunday Gannett Sunday 
County Circulation Circulation Circulation Circulation 


Genesee 19,206 2,005 11,180 2,367 
Livingston 9,060 7,908 9,570 6,169 
Monroe 206,440 184,951 "158,853 133,251 
Ontario 23,303 9,302 17,431 8,550 
Orleans 9,114 2,882 6,682 2,580 
Seneca 10,218 1,181 10,708 933 
Steuben 23,635 7,284 30,684 12,390 
Wayne 13,736 11,575 14,240 8,364 
Wyoming 7,967 1,121 5,437 1,026 
Yates 4,829 3,451 4,960 2,504 

23. While the daily circulation of the Gannett newspapers in six of 
the ten counties within WHEC's Grade B contour was less than the daily 
circulation of all the non-Gannett newspapers combined, the Gannett 





daily circulation in the counties of Orleans and Ontario was somewhat 
greater than the circulation of any one of the non-Gannett newspapers. 
Similarly, while the Sunday circulation of the Gannett newspapers in 


six of these ten counties was less than the Sunday circulation of all the 


_8/ See paragraph 18 for discussion of extent and location of WHEC- 
TV Grade B contour. | 
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9/ The available data covers only 14 major magazines. Considerable 


additional circulation existed for other magazines not included in the 
reported statistics. 


10/ Where the Grade B contour cut through a portion of a county, no 

attempt was made to determine the proportionate newspaper circula- 
tion within the Grade B contour, but rather circulation figures for the 
entire county were used. 
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non-Gannett newspapers, Gannett's Sunday circulation in the counties 
of Ontario, Orleans, and Steuben was greater than the circulation of 
any one of the non-Gannett newspapers. 
Newspapers in General Area 
24. The combined total circulation for 195422/ of all daily and 

Sunday newspapers in New York State (excluding circulation in New York 
City where the Gannett newspapers had a very nominal circulation!2/ ) 
was 5,971,395 and of this total 871,674 represents Gannett circulation. 
The circulation figures of the Gannett newspapers in Upper New York 

el3/ --the area which Gannett terms its "general trade area"--are 
571,601 (daily) and 334,753 (Sunday), plus 8,009 weekly and semi-weekly 
papers. In Monroe County where Rochester is located, the daily and 
Sunday circulation of the Gannett newspapers was 324,492, and the non- 
Gannett total was 30,896. The New York City morning newspapers com- 
prised the greater number of this non-Gannett total in Monroe County, 
with Buffalo papers accounting for some. 
Newspaper Circulation in Upper New York State 

25. Circulation figures, broken down to show the total daily 

circulation of all newspapers and also the combined circulation of the 
Gannett newspapers within the Upper New York State area,24/ which is 
Gannett's general trade area, are hereinafter detailed. 


11/ While these figures are for 1954, the 1953 combined daily and Sun- 
day circulation of the Gannett and non-Gannett newspapers was substan- 
tially the same as for 1954. 
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12/ The total circulation in New York City alone was 7,135,345, of 
which Gannett newspapers accounted for only 277. | 


13/ The average net paid circulation of all Gannett daily newspapers 
totals 744,960 (daily) and 369,228 (Sunday), which includes the circula- 
tion of Gannett papers published in Hartford, Connecticut; Plainfield, 
New Jersey; and Danville, Dlinois. | 


14/ There is also in evidence a breakdown of circulation figures for 
what was termed the six-market television area (see paragraph 19) of 
Upper New York State which shows that in this six-market area, the 
Gannett newspapers had a total daily and Sunday circulation of 785,039; 
whereas, the non-Gannett newspapers had a total circulation, daily and 
Sunday, of 2,404,090. The weekly newspapers in the area had a circu- 
lation of 547,053, of which Gannett's weeklies accounted for 8,009. 
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Total Daily and Sunday Newspaper Circulation for 1953 in 
53 Counties in Upper New York State Comprising the | 


General Area Where Gannett Newspapers Are Located | 
Daily (morning and evening) Sunday 


Total newspapers 1,779,377 1,626,595 
(including Gannett) | 


Gannett newspapers 486,001 308,064 


% Gannett to total | 
newspapers 27.31% 18.94% 


Gannett Operations Outside New York State 
and Other Media Available 


26. As heretofore indicated, the Gannett Co., Inc. owns three 
newspapers in cities outside of New York State, namely, the Hartford 
Times, in Hartford, Connecticut; the Plainfield Courier-News, in Plain- 
field, New Jersey; and the Danville Commercial-News, in Danville, 
Dlinois. Other newspapers published in or near these cities, as well as 





the radio and television stations serving such cities, are set forth below. 
Hartford, Connecticut | 

27. InHartford, where the Gannett Co. publishes the Hartford 
Times, a daily evening paper, there is also published the Hartford 


Courant, a morning paper published week days and Sundays, which is not 
| 


i 
| 
| 
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owned by Gannett. Four other independent papers: The Catholic 
Transcript, the Jewish Ledger, the East Hartford Gazette and the West 
Hartford News are published weekly in the Hartford area. In addition, 
New Britain, Connecticut, located nine miles from Hartford, has its 
own daily newspaper, the New Britain Herald. Five AM radio stations, 
including Station WTHT owned by Gannett, and two FM stations are 
located in Hartford, and the area also receives primary service from 
other stations. Television Channel 3 allocated to the city of Hartford 
was at the time of the Rochester grant, and is now, in hearing status. 
Plainfield, New Jersey 

28. Plainfield, New Jersey, where Gannett publishes the Plain- 
field Courier-News, has no other newspaper, but the metropolitan New 
York City newspapers and Newark, New Jersey, newspapers circulate 
in the city. There was no AM station and only one FM station (WXNJ) 
operating in Plainfield on March 11, 1953. However, a number of the 
metropolitan New York City and Newark radio stations serve Plainfield 
with a 10 mv/m or better signal. Likewise, a number of FM Stations 
provide a signal of 50 uv/m or more to the Plainfield area, and one 
Newark and six New York City TV stations encompass Plainfield within 
their Grade B contours. 


[ 2126] 

Danville, Tlinois 

29. In Danville, Dlinois, Gannett publishes the Danville Commer- 
cial-News, the only daily newspaper published in Danville. A weekly 
newspaper not owned by Gannett, is also published in the city. Two AM 
radio stations, including Station WDAN owned by Gannett, are licensed 
at Danville and seven others serve the area, as do several FM Stations. 
At the time of the Rochester grant, the licensee of Station WDAN held a 
construction permit for a television station to be built in Danville on 
Channel 24 and another construction permit for a station on Channel 3 to 


be located at nearby Champaign, Illinois, was outstanding. No other 
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television station or construction permit encompassed Danville within 





its contour. 


Historical Background of Newspaper Ownership and 


Operation in Rochester Area 

30. As elsewhere shown, the Times-Union (evening) and the 
Democrat and Chronicle (morning and Sunday) owned and published by 
the Gannett Company are presently the only daily newspapers in 
Rochester. In the early 1920's there were five daily newspapers in 
Rochester. One of these, the Post-Express, a locally owned newspaper, 
was purchased about 1922 by the Hearst newspaper chain which also 
owned the Journal-American.22/ At a subsequent date, the Democrat 
and Chronicle took over the Rochester Herald, thus becoming the only 
morning newspaper published in Rochester. As of mid-1937 there were 
three daily newspapers in Rochester: tie Rochester Journal and Sun- 
day American owned by Hearst, and the Rochester Times-Union, an 
evening newspaper, and the Democrat and Chronicle, a morning news- 
paper, owned by Gannett. The Rochester Journal and the Sunday Ameri- 
can ceased publication with the June 30, 1937 issue which announced 
cessation of publication and the purchase of its circulation lists and 
plant by the Gannett newspapers. The Times-Union also published a 





story of the discontinuance of the Hearst papers in Rochester in which 

it was also stated that the Gannett Company had purchased the Journal 

and Sunday American circulation lists and mechanical equipment and 

that many features which theretofore appeared in such papers would be 

continued in the Rochester Times-Union and the Democrat and Chronicle. 

Following discontinuance of the Rochester Journal, its printing plant was 

dismantled and the presses, linotype, and other equipment were moved 

to the premises of the Gannett newspapers. Gannett also obtained the 

syndicated services of the Hearst chain and the International News 

Service. : 
31. On the same date the Hearst papers ceased publication in 

Rochester, a Hearst paper published in Albany, New York (the | 
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Times-Union) previously published as an evening paper, became a 
morning newspaper, and the Gannett newspapers published in Albany, 
the Evening News and the Knickerbocker Press (the latter theretofore 
a morning and Sunday newspaper) were combined into an evening news- 


paper. Also, according to an 


15/ The daily paper was called the Rochester Journal and the Sunday 


paper the Rochester Sunday American and together they were referred 
to as the Journal-American. 


[ 2126-a] 
AP news item in the Rochester Times-Union, Gannett's Albany Evening 
News purchased the evening circulation of the Albany Times-Union, and 
Hearst's Albany Times-Union purchased the circulation lists of the 
Morning and Sunday Knickerbocker Press. While the protestant stated 
that it was undertaking to show that Gannett and Hearst colluded with 
each other to create a monopoly in the newspaper field by mutually 
suppressing one newspaper in Rochester and one in Albany, no facts 
were offered to support this contention other than those hereinabove set 
forth. 

32. In 1938 a group of former employees of the Rochester Journal 
started publication of a new daily newspaper, the Rochester Evening 
News, which was an independent newspaper financed by small contribu- 
tions of numerous Rochester citizens. The employees of this newspaper 
received half of their salary in stock. Efforts to acquire from the Gan- 
nett organization the equipment formerly used by the Journal were un- 
successful and equipment was purchased elsewhere. This newspaper 
did not have either the Associated Press, United Press or International 
News Service wire services. The paper had no department store adver- 
tising and rarely had food advertising. It was not a financial success 
and remained in existence about a year. Since that time the only daily 
newspapers in Rochester have been the two Gannett newspapers, namely, 
the Times-Union and the Democrat and Chronicle. 
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Operation of Gannett Newspapers 


The Newspaper Group | 
33. The Gannett group of twenty-three newspapers consists of 


daily papers in the 5,000, 10,000, 14,000, 20,000, 30,000, 40,000, 50,000, 
60,000 circulation brackets; three dailies with over 100,000 circulation 
each; and a weekly paper of approximately 2,500 circulation and a semi- 
weekly of 6,000. The papers are located in eighteen cities in four states. 
34, The central office of the Gannett Co. is located in the Times- 
Union Building in Rochester, New York. There are housed the director 
of advertising, director of circulation, executive editor, treasurer, 
general manager, executive vice president and the president of the com - 
pany. It is the function of the executive officers of the Gannet Co., Inc. 
to coordinate, counsel, advise and work with the local management and 
editors of all of the Gannett newspapers. The managing editors of the 
various newspaper enterprises are employed by the Gannett Co., Inc. 
and they are, in turn, in close touch with the local managing directors 
and editors. Gannett's policy and "philosophy of operation is to keep it 
local", and to afford each of the newspapers what is known in the trade 
as "local autonomy."" There are no written rules governing the operation 
of the various newspapers by their managing editors and each Gannett 
newspaper has its own editor in charge of the editorial page. There is 


no "group" editorial policy and the executive editor of the Gannett news- 


papers has no control over the 


[ 2127] ! 
editorial policies of the various newspapers 16/ The local editor is 


given complete freedom to set the editorial policies of his particular 
newspaper. | 

35. Every managing editor of the group also has freedom to select 
his own features, his own comics, his own columnists, to use the type 
the way he wishes, to run his pictures large or small, to go into certain 
types of feature coverage, and to run his newspaper for what he conceives 
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to be the best interests of the local community. The news service used 
by the various newspapers is a matter of local determination. There is 
no policy within the group as to the use and publication of dispatches 
from the Gannett News Servicet/ in Washington. They are offered and 
used on their merits and this determination is made by the editor of 
each paper. 

36. There is an advertising director in the central office, but he 


has no authority over the various newspapers’ rates. The rates charged 


are a matter of local determination. The same advertising agency 


represents all of the Gannett papers, but a separate agency represents 
the Gannett radio and television interests. The newspaper advertising 
rates and the rates for the radio and television facilities are set wholly 
apart from one another. There are no joint rates and the advertising 
directors for the newspapers do not consult with the advertising direc- 
tors for the broadcast facilities. Moreover, there is a separate manag- 
ing director for the Gannett broadcast interests. None of the Gannett 
enterprises, including the broadcast facilities, can carry liquor adver- 
tising. All other advertising is judged on the basis of whether or not it 
is fit to go into the home. 


16/ John G. Corey, protestant's witness, testified that he had written a 
profile on Frank Gannett in 1945, wherein he criticized the Gannett edi- 
tors for "trying to lead the public to believe that each paper stood on 

its own feet." He further testified that each Gannett paper took its orders 
from the "chief editorial writer", who at that time was Fay Blanchard. 
After the foregoing testimony Mr. Corey admitted that his knowledge of 
the matter was based on what he termed "common gossip" among "work- 
ing newspapermen" that he met "on various stories, * * * in various 
bars, something like that." He had no contact with the managers and 
editors. Corey's testimony is in direct conflict with that’of Vincent 
Jones, executive editor of the Gannett newspapers. Mr. Jones testified 
that Fay Blanchard was not "chief editorial writer" in 1945, and that 
there was no "chief editorial writer" then and there is none now. Mr. 
Jones now occupies substantially the same position Fay Blanchard 
occupied in 1945, and he was formerly executive editor of the Gannett 
Utica paper. During his tenure at the Utica paper (from 1942 to 1950), 
Mr. Jones never received any directions from the Gannett officials in 
Rochester as to editorial policies. 
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17/ The Gannett News Service, owned and controlled by Gannett Co., 
Inc., is a wire service which reports primarily on Washington, D.C. 
news applicable to the area in which the Gannett newspapers are 
located. Articles written by the staff of the news service are trans- 
mitted over a part-time evening wire to some of the Gannett papers 
which forward the dispatches by mail or bus to other Gannett papers. 


[2127-a] | 

37. Once or twice a year the executive officers of the Gannett Co. 
hold conferences with all of the executives of the individual papers. 
The Gannett central office also puts out a weekly mimeographed bulle- 
tin or house organ that goes to all (approximately 100) executives of the 
Gannett newspapers. The issue of June 5, 1952 includes "[ sjoley asa 
general guide” a check list of subjects "on which we [the executives of 
the Gannett Co.] need to be informed." The subjects listed include per- 
sonnel; feature services; editorial policy; wire and picture services; 





public relations; interdepartmental relations; operations; an "{ w] hat 
other newspapers, radio or TV stations in your territory are doing.” 
Under the item "editorial policy" this bulletin states, "The Central 
Office likes to have special attention called to any editorial or editorial 
campaign you deem significant, or one announcing a position on a 
significant matter (politics, public projects, etc.) whether it is local 
only, or of general interest." The May 8, 1952 issue of the bulletin told 
how the Binghamton Press handled news concerning a local Congress- 
man. The bulletin of May 15, 1952 recounted the proceedings of a 
"Group Conference" at which editorial policy was discussed. This issue 
of the bulletin reported that Paul Miller had urged the local editors to 
"keep in constant touch with the News and Editorial Office. * * * *-- 
not to permit detailed supervision of your operations from Rochester 
but to enable the Central Office to keep up to date on conditions through- 
out the Group."’ Vincent Jones, the executive editor of the Gannett group 
of newspapers, writes all of the bulletins with the exception of those 
covering the reports of regional meetings. According to Mr. Jones, the 
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bulletins are nowise designed, nor in his opinion, are they accepted, as 
giving any editorial direction to the newspapers in the group. The pur- 
pose of the bulletin is "pooling and exchanging" of knowledge and ex- 
perience of the various editors of the group. 
Rochester Papers 7 

38. The Times-Union and Democrat and Chronicle each has its 
own business manager and editor, both of whom are subordinate to a 
general manager who has advisory supervision over not only the two 
Rochester Gannett papers, but all of the Gannett newspapers. The 
general manager in turn is subordinate to the executive vice president 
(Paul Miller) who is the publisher of both Rochester newspapers and the 
top organizational head of the newspaper and radio enterprises. The 
managing editors of the two Rochester newspapers have their separate 
staffs, and each formulates its own editorial policy. The Times-Union 
and Democrat and Chronicle buy newsprint jointly, buy ink, mechanical 
productive material and other supplies in common order and have a 
single contract with labor... They have their own separate bank accounts. 


_ [2128] 
.39.. The Rochester papers subscribe to all three of the major 


news services, namely, Associated Press, 18/ United Press: and inter- 
national, News:Services. Both Rochester papers also have the Gannett 
News Service and the Times-Union has the Chicago Daily News Foreign 


Service and the service of the Newspaper Enterprise Association. 


Alleged Suppression of News by Rochester Times-Union 
and Democrat and Chronicle 


“40. ‘Protestant charges that the Gannett newspapers i in Rochester 
"on a number of occasions suppressed news and failed to report news, 
of a public nature." In support of this charge, John G. Corey, editor 
and publisher of the weekly, or bi-weekly, news magazine, We, _pub-. 
lished in Rochester, testified. th his first appearance as a witness in 
this proceeding, he psec as to three incidents, and the Gannett _ 
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papers’ treatment of them, about which he claimed specifically to have 
personal knowledge. On his second trip to the witness stand, it was 
found that his prior testimony about some of the alleged incidents had 
been based upon much less than the firsthand knowledge he has previous- 
ly professed to have. 


(1) The Rochester State Hospital Incident. Mr. Corey 
testified that in the winter of 1946-1947 there were two, what 


he termed, "murders" in the Rochester State Hospital, one 

of which he said was listed as a suicide and the other "covered 
up completely."" He also testified that he has "exposed" these 
"murders" and the District Attorney had investigated and 
found him to be correct. The evidence shows that these al- 
leged "murders" were investigated by thelocalistristiktterney 


but, so far as this record shows, no official charge was made 
or indictment returned as a result of such investigation. 19/ 
Moreover, the official records of the local coroner's office 
contain no report of any death at the institution attributed to - 


murder during the years 1946-1947. 


18/ The Gannett stations, including WHEC and WHEC-TV in ochester 
also have the Associated Press service available. Both the Rochester 
Times-Union and the Democrat and Chronicle have special newsrooms 
available for newscasters of the WHEC stations in the offices of the 
respective newspapers, and pictures taken by employees of the new- 
papers are made available to the television station. Station WHEC-TV 
also makes arrangement for picture services separate and past from 
newspapers. | 


19/ The May 10, 1947 issue of We! magazine stated that the first wit- 
ness-called in the investigation was vas John G. Corey, the editor of such 
magazine. Cross-examination of Mr. Corey in the instant proceeding 
disclosed that, while he did supply allegations, together with names 
and addresses of witnesses, to the District Attorney, he was not called 
,,aS a witness and did not attend the hearing, which was closed, in any 
capacity. | 
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Mr. Corey's testimony relative to the treatment of these 
allegations by the Gannett newspapers is somewhat confused. 
He testified during his first appearance on the witness stand 
that, "The Times-Union deliberately covered these stories 
and denied them"; and then almost immediately testified that 
the newspaper did not print anything about the stories. It 
was later developed that the Rochester papers were not pub- 
lished from November 9, 1946 until about February 8, 1947, 
due to a strike of employees. The record also shows that 
the Gannett newspapers, upon resumption of publication, 
printed a number of articles relative to conditions at the 
hospital, and particularly circumstances surrounding deaths 
that occurred at the institution. In his second appearance, 
Mr. Corey amended his testimony with respect to the failure 
of the Gannett newspapers to report the Rochester State 
Hospital incident, explaining that he did "not recall" on his 
first appearance that the employees of the newspapers were 
on strike at the time and thus the papers were not being pub- 
lished. 

(2) Newark (New York)State School. Mr. Corey also 
testified about alleged conditions at the nearby Newark State 
School for Mental Defectives, including the charge that a 
guard had punched an 8-year old boy inmate in the stomach 
with serious results; and that 8 babies fathered by employees 
of the school had been born in one year to inmates. He testi- 
fied that no mention was made in Gannett newspapers con- 
cerning these conditions though they had knowledge of them. 
The evidence in this record shows that the local Grand Jury 
investigated conditions at this school during the period in 
question and issued a Report dated May 18, 1951, wherein it 


found that the "serious charges made against the Newark 
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State School were not proven, were false, ill-advised, and 
were based on hearsay and on [the] unreliable, unverified, 
and unsubstantiated reports * * * *."" The Grand Jury fur- 
ther found that the school was properly managed, and that it 
was a well-run and orderly institution. Both the Times- : 
Union and the Democrat and Chronicle reported the findings 
of the Grand Jury. : 
(3) Holland Furnace Company. Mr. Corey also stated 
that the Holland Furnace Company, which he alleged was an 
advertiser on Station WHEC at the time, had difficulties with 
the Federal Trade Commission because it had allegedly en- 
gaged in high pressure sales methods. The Gannett news- 
papers, according to Mr. Corey, "covered it up entirely and 
never wrote a line."" The Democrat and Chronicle did pu - 
lish an article reporting the hearing held by the Federal | 


Trade Commission22/ 





20/ The record is silent as to the action taken by the Federal Trade 
Commission as a result of the 1954 hearing. ! 
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in 1954, relating to the Holland Furnace Company. This com- 

pany was not an advertiser over Station WHEC in 1954; but it 

was an advertiser in 1952, at which tii@theGitmcttpapers re- 

ported the difficulties of the company with the Office of Price 

Stabilization. : 

41. Also, in connection with the Gannett papers' method of handling 
news, Richard J. Smith, presently engaged in public relations work, and 
a newspaper man in Rochester during the greater part of 1924-1939, 
testified that he was rewrite man for the Times-Union (a Gannett news- 
paper) during 1929-1933 and that he received no instructions as to the 
manner in which he was to select and present news while on the staff of 
the Times-Union. However, he testified that sometime "around 1929 or 
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1926, '' while employed as a reporter for the Hearst newspaper, he and 


reporters for the Gannett newspaper== covered an incident which 


occurred at a local named department store, said to be an advertiser 
in the Gannett paper. His testimony as to the alleged incident was that 
when the department store opened a cafeteria in the store, the plumber 
by error connected the drinking water system for the cafeteria to the 
high-pressure fire main, the source of water for which was the Genesee 
River, and that drinking the polluted water resulted in the death of six- 
teen people from typhoid and others were made ill. The Gannett news- 
paper did not report this incident in its newspaper. After Mr. Smith's 
testimony, an employee of Gannett searched the files of the Gannett 
organization and those of the Public Library and found no report of any 
such incident by either the Gannett newspaper or the other two daily 
newspapers then published in Rochester. In addition, speeches of 
doctors, medical journals, and any other material the Library had 
which might shed light on the alleged incident was searched and nothing 
was found. 
Station WSAY and Gannett Newspapers 

42. The Democrat and Chronicle and the Times-Union publish 
daily, without charge, the program schedules of the various standard 
broadcast stations operating at Rochester and has so published the pro- 
gram schedule for Station WSAY since October, 1936. The protestant 
alleges that the Gannett press in Rochester has used its power to the 
detriment and injury of Federal in several ways. One incident which, 
the protestant admits, is not in itself of "tremendous importanée but 
which [according to the protestant] indicates the subtlety of the opposi- 
tion of the Gannett organization against Mr. Brown, his company and 
his station" has to do with the listing of the Bing Crosby program in 
WSAY’s schedule published in the newspapers. Station WSAY's program 
schedule as sent to the two Gannett newspapers listed a program at 
10 p.m. as "Bing Crosby" and the newspapers listed it as "Crosby 
Records," though a similar program on Station WVET was listed as 





| 
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"Bing Crosby". Station WSAY complained to the newspapers, pointing 


out that the recorded programs of WSAY's competitors were not sO 
classified. The staff at the newspaper explained that they 


es 


21/ During 1925-1926, Gannett owned only one of the three daily news- 
papers then published in Rochester. | 
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knew it was a recorded program and would so indicate, and further ex- 
plained that they didn't know what programs were recorded on Station 
WHEC (Gannett's station) and therefore didn't so classify them. This 
controversy continued for a period of a year or two, since which time 
the WSAY program has been listed as "Bing Crosby”. | 

43. Gordon P. Brown, owner of Station WSAY, also testified that 
his station seldom received mention in the “editorial columns” of the 
Gannett newspapers. The term "editorial columns”, in newspaper 
parlance, means those columns containing the news articles or the 
reading matter other than advertisements. It is not entirely clear just 
what Mr. Brown meant by the term “editorial columns” when he testi- 
fied, but he did not attempt an explanation subsequent to the foregoing 
definition of the term by a witness for the Gannett organization, though 
he was present in the hearing room. In rebuttal, WHEC introduced evi- 
dence to show that during the period 1938-1952 both the Times-Union 
and the Democrat and Chronicle published a substantial number of news 
items concerning Gordon P. Brown and Station WSAY. | 
Network Affiliation in Rochester 

44, The protestant also contends that its network affiliation ex- 
perience has a bearing on the issues in this proceeding. In support of 
such contention, it adduced evidence to show that Gordon P. Brown, 
president and sole stockholder of Federal Broadcasting System, Inc. , 
licensee of Station WSAY and protestant in this proceeding, attempted 
in 1935--about the time he began operation of the station--to obtain a 


network affiliation for Station WSAY but was unsuccessful because, 
: | 
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according to Mr. Brown, of the station's then limited operating hours. 
Thereafter, Station WSAY became affiliated with the Mutual Broadcast- 
ing System and such affiliation continued from sometime in early 1940 
until November of 1947, when Mutual transferred the affiliation to 
Station WVET. Station WSAY had also been broadcasting programs of 
the American Broadcasting Company network, and that affiliation was 
transferred to Station WARC at about the same time the Mutual affiliation 
was lost. Station WSAY was unable to obtain an affiliation with Colum- 
bia Broadcasting System which was affiliated with the Gannett station, 
WHEC. Mr. Brown had earlier attempted unsuccessfully to obtain a 
network affiliation with the National Broadcasting Company. During the 
years 1947 and 1952, Stations WHAM and WHAM-TV were affiliated with 
NBC, Station WARC with ABC and Station WVET with Mutual and the 
other Rochester stations, WSAY and WRNY, had no‘network affiliations. 
A realignment of network affiliations occurred after the grant of the 
share-time applications of WHEC and Veterans for operation on tele- 
vision Channel 10. The CBS and ABC television programs were trans- 
ferred from WHAM-TV to WHEC-TV and WVET-TV; WVET acquired 
the ABC radio network affiliation which WARC (now WBBF) formerly 
had; and the Mutual radio network affiliation was then transferred from 
WVET to WBBF. This realignment made no change whatever in Station 
WSAY’s position network-affiliationwise. Moreover, there is no issue 
in this proceeding which relates to the economic status of Station WSAY. 
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Share-Time Agreement 
45. It is the contention of the protestant, as set forth in Issue No. 


2, that the share-time agreement entered into by and between WHEC and 
Veterans contravenes the Communications Act, the Commission's Rules 
or its enunciated policies. 

46. The share-time agreement provided in substance that: (1) the 
parties would share equally, construction costs, television equipment 
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investment and operation and maintenance at the transmitter site (each 
constructing and maintaining its own studio); (2) the broadcast day 
would be shared according to an attached schedule which allocated to 
WHEC the time segments 3 a.m. to 6 p.m. Monday, Wednesday and 
Friday; 5 p.m. to 3 a.m. Sunday and Saturday, and 7 p.m. to 3. a.m 
Tuesday and Thursday and to Veterans the time segments 3 a. mn. to 
5 p.m. Sunday and Saturday; 3 a.m. to 7 p.m. Tuesday and Thursday, 
and 6 p.m. to 3. a.m. Monday, Wednesday and Friday, and (3) each was 
to have a first refusal option to purchase the television station of the 


other. 


| 
47. Factors that influenced Veterans and WHEC to enter into the 


share-time agreement was the cost of a comparative hearing and the 
probable length of time before a Final Decision. Prior to the execution 
of the share-time agreement representatives of WHEC and Veterans 
discussed the various methods of sharing the broadcast day in such a 
manner that it would be possible for both to have equal opportunity for 
programming, for service to the community and profit from operation. 
The program directors for WHEC and Veterans discussed possible net- 
work affiliation by the share-time operators and it was agreed that an 
attempt would be made to obtain both a CBS and an ABC affiliation. It 
was also informally agreed that if a network program originated during 
the hours of one of the share-time operators and extended into the time 
segment allocated to the other that the program would be continued into 
that period. No joint programming was contemplated and there was no 
plan whereby the parties would agree as to what programs were going 
to be broadcast by either party. 

48. Veterans and WHEC shared equally in the cost of the con- 
struction of the transmitter building and in the purchase and construc- 
tion of the antenna. All of the equipment in the transmitter building is 
used for operation of Channel 10. Its cost was shared equally and is 
jointly owned. The power charges are shared jointly. The respective 
employees of WHEC and Veterans are in sole charge of the transmitting 
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equipment when their respective stations are operating. 

49. Since commenting operation, Veterans and WHEC have 
operated in accordance with the schedule set forth in the share-time 
agreement. There have been occasions when a professional baseball 
game was being televised by Veterans and the game was in progress at 
the time WVET was to terminate broadcasting. On such occasions 
WHEC permitted Veterans to operate during its time segment until the 
game was completed and the 


[2130-a] 
Commission was notified of this deviation. Veterans' president could 


not recall any payment being made to WHEC for the use of this time. 
Veterans and WHEC have agreed that when a network program originated 
on one applicant's allocated time period of operation and could not be 
completed before the station left the air the other station would continue 
the program on its allocated period of operation. However, there is no 
agreement between the two applicants as to whether the second station 
would continue to televise live a local special event program originating 
during the time segment of the other licensee. Veterans’ president 
expressed the opinion that such agreement was unnecessary since such 
events did not normally occur. 

50. In formulating its program schedule, Veterans confines it- 
self to programs which, with the exception of baseball and one or two 
network shows (i.e., Omnibus), are completed within the hours allo- 
cated to it under the share-time agreement. One of the share-time 
operations has no more control over the programs broadcast by the 
other than over a competitive television station operating on another 
channel. The president of Veterans studies and considers the program 
schedule of WHEC when making up Veterans’ program schedule. WHEC 
and Veterans have come to no agreement in determining distribution of 
percentage of classifications of program for the total operation of the 
station. Federal contends that there, thus, is no standard of distribution 
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of types of programming as between religious, commercial, sports, 
news, etc., for the total operation of Channel 10. Because of the 
agreed-upon division of time of operations, WVET- TV in its period of 
operation could not carry children's programs from 4:00 p. m. until 
6:00 p.m. Neither could WVET-TV televise a West Coast football game 
in the fall beginning at 2:00 p.m. West Coast time on Saturdays. How- 


ever, there have been no instances when WVET was unable to — 


programming it considered worthwhile. 

51. The national rates for WHEC-TV and WVET-TV are identi- 
cal; whereas local rates are not. There is no agreement or understand- 
ing as to the maintenance of the same national rate. There is competi- 
tion between the share-time stations for local advertising, and, to some 
extent, for national spot advertising. The national spot advertisers 
specify at what time and with what "adjacencies” they desire their spot 
to be broadcast. Although advertisers may count their spot announce- 
ment on both share-time stations in order to determine any frequency 
discount, the stations do not prepare a combined bill nor do they inform 
each other of the number of an advertiser's spots. They rely on the 
advertiser's word for billing purposes. This practice with respect to 
frequency discounts had not been discussed by WHEC and Veterans 
prior to the grant of their application. | 

52. Both WHEC-TV and WVET-TV are affiliated with the networks 
of the Columbia Broadcasting System and the American Broadcasting 
Company and their affiliation agreements are identical, except with 
respect to the difference in hours of operation. Because WVET-TV and 
WHEC-TV each have approximately 50% of the broadcast time of a 
full-time operator, the standard affiliation agreement had been modified 
so that the amount of free hours given the network by each is less than 
given by a full-time operator. : 
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Advertising Practices of Veterans | 
53. The protestant alleges that certain of the commercial 
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advertising practices of Veterans Broadcasting Company in the operation 
of standard radio Station WVET adversely reflect upon the qualifications 
of Veterans to be a licensee. Evidence as to two incidents was adduced. 
Want Ad Column of The Air 

54. The “Want Ad Column of The Air" was a half-hour program 
broadcast by WVET (AM) Monday through Saturday from 10:30 a.m. to 
11 a.m. This program was broadcast from the spring of 1950 to the 
fall of 1953 and consisted entirely of commercial announcements, each 
announcement set off by the ringing of a "gong". The purpose of the 
program was to provide small advertisers an opportunity to use radio 
in the same manner that they used the classified advertising section of 
the newspaper. The individuals or concerns using this program were 
"one-man" type of operators (i.e., someone selling used appliances or 
a small business such as a shoe store, etc. ) and were not of sufficient 
size to afford to be regular purchasers of spot announcements. Each 
morning the sales staff of WVET telephoned people advertising in the 
classified ad section of the Democrat & Chronicle and attempted to sell 
these individuals the idea of "broadening their exposure” by having their 
ad duplicated on the Want Ad Program at a rate less than that charged 
for a regular spot announcement. Also, the announcer on the program 
mentioned that to have an ad broadcast, all one had to do was phone the 
station and arrangements would be made to broadcast the ad the next 
day. In January of 1951 the majority of the ads broadcast concerned 
used articles for sale; whereas, during the early period of 1953 the 
majority of the advertisers were service or retail establishments. The 
announcer on this program also selected names at random from the 
telephone book and announced the names during the program and in- 
structed the listeners that if the person named would contact the station 
by noon of that day they would qualify to receive, without charge, a set 
of tickets for the Paramount Theatre, which would be obtained at the 
station or the theatre box office. It was not necessary for the persons 
winning the tickets to have heard their names announced on the program. 
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| 
The fact that Station WVET was carrying this program was disclosed in 


renewal applications filed prior to March 1993, which applications were 
granted by the Commission. | 
Richlin Advertising Matter. 

55. Veterans, in June 1951, entered into an agreement with 
Richlin Advertising Corp. (hereinafter Richlin), an organization engaged 
in promotional radio advertising. This agreement provided, in sub- 


stance, that Richlin was to secure "locations" for neon clocks imprinted 
with the call letters and the "dial numbers" of WVET and the name of 
the business establishment, where the clock was to be displayed, and 

to pay Veterans $40 per "location." Veterans in turn agreed to broad- 


cast each week for 


[2131-a] 
52 weeks a 60-word announcement for each "location”. Richlin sub- 
sequently entered into agreements with various business establishments 
in the Rochester area, pursuant to which Richlin agreed to supply these 
firms with an illuminated electric clock imprinted with the name of the 
firm and WVET, and Station WVET was to broadcast a 60-word announce- 
ment once a week for 52 weeks and a daily announcement of the name of 
the firm, location and type of business where listeners could obtain a 
household hints booklet (which also included WVET promotion). One 
hundred booklets were to be furnished the advertiser. The advertiser 
(or "subscriber") agreed to pay a total of $199 and upon the completion 
of the agreement the clock became his property. Skuse Bros. ‘Shoe 
Center entered into such an agreement with Richlin and subsequently a 
dispute arose between them as to the agreed method of broadcasting the 
announcements. Gordon P. Brown was consulted by Skuse Bros. Shoe 
Center and Mr. Brown advised them as to their privileges and respon- 
sibilities. This dispute between Richlin, WVET and Skuse Bros. . was 
brought to the Commission's attention prior to the grant of WVET's last 
application for renewal of license. | 
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56. WVET entered into the arrangement with Richlin (1) to in- 
crease the promotion of WVET’s call letters by means of the clocks, 
and (2) to enlarge the list of businesses which might some day use 
regular radio advertising on WVET. Richlin was restricted to calling 
upon companies chosen by Veterans’ sales manager. The first contact 
with a potential "subscriber" was made by an employee of WVET and 
the station confirmed each subscription agreement entered into by 
Richlin with the "subscriber."" A member of Veterans' sales staff wrote 
the copy for the spot announcements. Veterans' president testified that 
the Richlin people had shown him a list of other stations in adjoining 
communities that had participated in the same type of arrangements. 

Financial Qualifications of Veterans Broadcasting Company 

57. The financial qualifications of Veterans Broadcasting Com- 
pany to construct and operate the television station proposed in the 
share time application granted by the Commission on March 11, 1953 
have also been challenged by the protestant. The Hearing Examiner 
ruled that this issue related to the financial qualifications of Veterans 
as of the time of the grant of the application, March 11, 1953. See 
Radio Tifton, 13 Pike & Fischer RR 457. 

58. Veterans and WHEC agreed to share equally in the cost of 
the transmission facilities; namely the transmitter, transmitter build- 
ing, antenna system and monitors. The total estimated cost of the 
transmission facilities was $234, 294. 66 and Veterans’ share thereof 
- was $117, 147.33. Veterans estimated an additional cost of $72, 635.15 
' for studio technical equipment, $3,800 for remodeling buildings, and 
$10, 000 miscellaneous expenses, resulting in an estimated total cost of 
construction by Veterans of $203, 582. 48. 


[2132] 
59. Veterans proposed to finance construction as follows: 
(1) $126, 225 in outstanding stock subscriptions (financial 
information with respect to the subscribers was sub- 
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mitted with the application showing a total net worth | 
of over $1, 000, 000). i 
Loan of $130, 000 from the Security Trust Company of 
Rochester, New York. (A copy of the loan ee 
was submitted with the application). | 
Income of $6, 000 from the operation of WVET (AM) - 
and income from the proposed television station (profit 
and loss statements for radio station for 1951 and 1952 
submitted with the application). : 


The estimated cost of television operation for the first year by Veterans 


was $227,000.00, and revenue for the same period was estimated at 
$482, 000. 00 : 

60. ‘The application for construction permit stated that Veterans 
did not anticipate that it would be necessary to utilize the credit ex- 
tended by the General Electric Company22/ ("Plan of Financing” - 
Exhibit 7 of BPCT-883). It was then felt that it would be more, advan- 
tageous to utilize the bank loan in financing construction because of a 
better rate of interest. However, after the grant of the permit it was 
decided to utilize the credit extended by General Electric. Later, in 
1955, a "small additional" amount was borrowed from the bank and the 
amount due General Electric was paid in full. | 

61. Veterans submitted with the application its balance sheet, as 
of January 31, 1953, showing current assets of $80, 802, of which 
$30, 810 represents cash on hand and in banks, and $44, 791 is in ac- 
counts receivable; and fixed assets - buildings, equipment, furniture, 
fixtures, improvements on land and leasehold (less reserve for depreci- 
ation and amortization in the amount of $86, 857) -- $84, 245; and defer- 
red charges and other assets totalling $22,712. The same balance sheet 
shows liabilities totalling | 


22/ However, Veterans specifically advised the Commission in the 
Share-time amendment (Exhibit 7 thereto) to its application, that: 
"The applicant has been assured that the basis of credit set 
forth in VI-E [equipment contract with General Electric ] at- 
tached to the amended application is still available to the extent 
that equipment purchases are indicated under the proposed tele- 


vision shared time basis of operation.” i 
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$84, 427, of which $19, 846 are current liabilities, and $64, 581 (includ- 
ing a $62, 000 loan23/ payable $1, 000 monthly) are long-term liabilities. 
Thus, the current assets exceed the current liabilities by $60,956. The 
January, 1953 balance sheet also shows an "earned surplus” deficit in 
the amount of $40,159. Radio Station WVET had an operating profit of 
$6, 478 for 1951 and $7, 796 for 1952. 

Rebroadcast of Programs 

62. Protestant also contends that WHEC and Veterans have arbi- 
trarily refused requests by Station WSAY for permission to rebroadcast 
sponsors’ programs broadcast by WHEC (AM)and WVET (AM), in which 
programs they have no property rights; and that such refusals not only 
adversely affect WSAY economically but prevent a large segment of the 
public from hearing the programs. 

63. Gordon P. Brown in his testimony explained that the re~ 
broadcasting in question is a process whereby you pick up a sponsor's 
program, or any program in which the station originating it has no 
property right, "off of the air” and put it on tape and at a later time re- 
broadcast the program on the other station. It has been Mr. Brown's 
position, as stated in his letters to WHEC and Veterans, that the spon- 
sor pays not only the programming cost but also pays for the signal of 
the station originating the program (in the case of a network show it 
would be the affiliate broadcasting the network program) and, therefore, 
the signal "belongs to the sponsor" and the originating station has no 
property right in the program or signal. Mr. Brown had previously 
explained in his correspondence with WHEC and Veterans that rebroad- 
casting, under his concept, could not be a reality unless he had “blanket 
permission" for all sponsors’ programs, since he intended to negotiate 
with all of them for the rebroadcasting of their programs and he had to 
be able to assure the sponsor he could rebroadcast the program of the 
sponsor. He had also explained that he would have to have this "blanket 
permission" before he could proceed further in his negotiations with the 
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sponsors for the rebroadcast of their programs. He desired to rebroad- 
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cast all such sponsors' programs and did not intend to reveal to WHEC 
and Veterans who his potential customers for rebroadcasting might be. 
It is his contention that the networks, when they knew with what spon- 
sors WSAY was negotiating, "coerced and/or induced" sponsors not to 
rebroadcast on WSAY, and that, furthermore, to request individually 
to rebroadcast each such sponsor's programs would be cumbersome to 
stations WSAY, WVET, WHEC and the Commission. 24/ 


ES 


23/ This loan was originally in the amount of $120, 000 and had' been 
reduced to $62, 000 over a period of years. . 

24/ No explanation was given as to how such individual request; would 
be "cumbersome" to the Commission. | 
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64, During the period July 1, 1952 and January 16, 1953, there 
was considerable correspondence between Gordon P. Brown and the 
officers of WHEC and Veterans with respect to the rebroadcast question. 
In substance, this correspondence consisted of requests by Gordon P, 





Brown to rebroadcast sponsored programs of Stations WHEC (AM) and 
WVET (AM) in which these stations had no property right. More partic- 
ularly, a number of Mr. Brown's letters make reference to the Com- 
mission's Report and Order of May 15, 1952 with respect to rebroad- 
casting (Docket No. 9808--In the Matter of the Amendment of Sections 
3.191, etal., of the Rules) and set forth his interpretation of the Com- 
mission's action. Mr. Brown forwarded to the stations a “form 
request" which did not specify any program or series of programs 
WSAY wished to rebroadcast. This "form request” contained a section 
wherein the station requested could authorize such rebroadcasting. 
Both stations refused to execute this request form which they charac- 
terized as a “blanket contract" explaining that such refusal should not 
be construed to mean that they would not, under any circumstances, 
permit the rebroadcast of one or more of their programs by Station 
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WSAY, but that each request to rebroadcast would have to relate to a 
specific series of programs and would then be considered on its 
individual merits. 

65. Veterans and WHEC have never refused permission to re- 
broadcast a specific program or a specifically identified series of pro- 
grams; the only request made was to rebroadcast programs in which 
Mr. Brown claimed these stations had no property right. The refusal 
of WHEC and Veterans for "blanket permission" to rebroadcast never 
resulted in his being unable to present a program for which he had con- 
cluded arrangements with the sponsor. According to Mr. Brown, spon- 
sors would not "talk" to him concerning rebroadcasting their programs 
unless he was in a position to state that he had permission to so broad- 
cast. This, he testified, was the reason he did not request permission 
to rebroadcast a specifically identified program. 

66. According to Veterans and WHEC, they did not grant the 
"blanket permission" to rebroadcast these programs because there were 
too many "unknown factors", such as, the fact they had no knowledge as 
to where the programs would be scheduled on Station WSAY, whether 
the rebroadcast program might be presented at the same time subse- 
quent episodes of the same program were being presented by the origi- 
nating station, or whether the rebroadcast would be presented within 
the rebroadcasting station's schedule so as to detract from the quality 
of the program. It is WHEC's and Veterans’ position that they could 
not evaluate the request received from WSAY. Veterans and WHEC do 
not have any standard policy regarding the granting of rebroadcasting 
requests other than considering when the program would be rebroadcast 
and the willingness of the rebroadcasting station to share the cost of the 
original program (i.e., network cost, maintenance of transmission 


facilities and programming cost not borne by the sponsor). Even though 
a sponsor should notify Veterans or WHEC that it was satisfied with the 
scheduling of a program on the rebroadcasting station, they would still 


be of the opinion that they should have information as to such scheduling, 
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so that if they should conclude such placement was not suitable for the 


program they "might elect" not to originate the program. 


[ 2133-a] 
Conclusions 

1. This proceeding involves the grant by the Commission, without 
hearing, of the uncontested applications of WHEC, Inc. and Veterans 
Broadcasting Company, Inc. for construction permits for share- time 
operation of television stations on Channel 10 in Rochester, New York, 
and the protest of Federal Broadcasting System, Inc., licensee of 
Station WSAY, Rochester, lodged against said grants, pursuant to the 
provisions of Section 309(c) of the Communications Act of 1934, as 
amended. The protest was granted and the matter designated for hear- 

ing@?/ on the issues framed by the protestant. The burden of proof is 

upon the protestant and it has failed to sustain such burden. i 

2. The protestant challenges the action of March 11, 1958, whereby 
the Commission granted the applications here in question, and requests 
that the grants be set aside and the applications denied. This proceeding 
is not a comparative one in which the Commission is required to select 
one of two applicants as the one most qualified to serve the public, but, 
instead, the determination to be made here is whether, on the basis of 
the record in this proceeding, and without any comparative consideration 
whatsoever, a grant of the applications of WHEC, Inc. and Veterans 
Broadcasting Company, Inc. for authorization to operate ona share- 
time basis on Channel 10 at Rochester, would serve the public interest, 
convenience and necessity. | 

3. The first issue in this proceeding concerns the question of 
whether a grant of the television application of WHEC would result in the 
concentration of control of the media of mass communications contrary 
to the public interest. The Communications Act expresses Congressional 
policy against monopoly in the field of radio broadcasting and the Com- 
mission has implemented this policy, inter alia by the adoption of the 
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multiple ownership rules which have for their purpose the promotion of 
the diversification of broadcast facilities. In addition, the Commission 
has adopted the policy of favoring diversification of the ownership of 
the media of mass communications and, to that end, has in comparative 
hearings between competing applicants attached significance to news- 
paper ownership by one of the applicants. However, as previously dis- 
cussed, we do not have here a comparative hearing wherein the ques- 
tion is which of the applicants would better serve the public interest in 
free and competitive broadcasting. Moreover, while protestant contends 
that a grant of the WHEC television application would result in a con- 
centration of control contrary to the public interest, it is not and cannot 
be contended that the Communications Act or any rule or regulation of 
the Commission forbids the ownership of broadcast stations by the 
owner of newspapers. Newspaper ownership does not disqualify one 


from acquiring broadcast authorizations. See Tri-State Broadcasting 


Co., Inc. v. Federal Communications Commission, 96 F. 2d 564 (1938); 


Stahlman v. Federal Communications Commission, 126 F. 2d 124 (1942); 
The Tribune Co., et al, 9 RR 719 (1954). 


25/ This action was taken upon remand from the United States Court of 
Appeals for the District of Columbia Circuit in Federal Broadcasting 

stem, Inc. v. Federal Communications Commission, 225 F. 2d 560 
Gass). Cert. denied 350 U. S. 923 (1955). 


[ 2134] 

4. Apart from television Station WHEC-TV involved in this pro- 
ceeding, Gannett Co., the sole owner of WHEC, owns, directly or in- 
directly, one television station and 49% of another one (construction per- 
mits for wecT-Tv20/ Channel 18, Elmira, New York; and for WDAN- 
TV, Channel 24, Danville, Illinois); five AM radio stations (WHEC, 
Rochester, New York, 1460 kc, 5 kw, U; WENY, Elmira, New York, 

1230 kc, 250 w, U; WTHT, Hartford, Connecticut, 1230 kc, 250 w, U; 
WHDL, Olean, New York 1450 kc, 250 w, U; and WDAN, Danville, Mlinois, 
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1490 kc, 250 w, U); and one FM station (WHDL-FM, Olean, New York). 
There is no overlap of the Grade B contour of either of the two already 
authorized television stations with each other or with that of WHEC-TV. 
Likewise, there is no overlap of the primary service contours of any of 





the standard broadcast stations. Gannett does not own, operate, or con- 
trol another television station serving "substantially the same area" as 
that served by the proposed operation, and thus there is no violation of 
Section 3. 636(a)(1)2/ of the Rules and Regulations of the Commission 
by the grant of the WHEC television application. : 
5. There still remains the question of whether the grant of the 
WHEC television application "would result in a concentration of control 
of television broadcasting in a manner inconsistent with public ‘interest, 


convenience and necessity" within the purview of Section 3.63 aya or 


26/ The construction permit for WECT-TV was surrendered in 1954. 
Gannett's interest in this permittee was a 49% one. 


27/ Section 3.636 Multiple ownership. (a) No license for a television 
broadcast station shall be granted to any party’ (including all parties 
under common control) if: 


(1) Such party directly or indirectly owns, crceatens or 
controls another television broadcast station which serves sub- 
stantially the same area; or 





(2) Such party, or any stockholder, officer or fees of 
such party, directly or indirectly owns, operates, controls, or 
has any interest in, or is an officer or director of any other 
television broadcast station if the grant of such license would 
result in a concentration of control of television broadcasting 
in a manner inconsistent with public interest, convenience, or 
necessity. In determining whether there is sucha concentra- 
tion of control, consideration will be given to the facts of each 
case with particular reference to such factors as the size, ex- 
tent and location of area served, the number of people served, 
and the extent of other competitive service to the areas in 
question. The Commission, however, will in any event consider 
that there would be such a concentration of control contrary to 
the public interest, convenience or necessity for any party or any 
of its stockholders, officers or directors to have a direct or in- 
direct interest in, or be stockholders, officers, or directors of, 
more than seven television broadcast stations, no more than five 
of which may be in the VHF band. | 
| 
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otherwise. The record in this proceeding does not support a conclusion 
that a grant of the application would result in such concentration of con- 
trol or would create a "communications monopoly" in Rochester. 

6. The Gannett organization does have widespread interests in 
the media of mass communications in the Upstate New York area gen- 
erally, as well as in Rochester. In Rochester, at the time of the grant 
of the WHEC television application, there were six standard broadcast 
stations, one of which was controlled by Gannett;°/ two FM stations 
(WHFM and WRNY-FM), both owned by non-Gannett interests; and one 
television station (WHAM-TV, Channel 5), also non-Gannett owned. In 
addition, Gannett then and now owns and publishes the only two daily 
newspapers in Rochester. Gannett also has daily newspapers in twelve 
other cities in Upstate New York, in two of which cities it publishes both 
a morning and an evening newspaper. Apart from the city of Utica, New 
York, where Gannett publishes the only two daily newspapers, the 
record is silent as to whether other newspapers are published in the 
other ten cities. The record does show circulation of other newspapers 
in the area. The Gannett group publishes six Sunday newspapers, five 
of which are located in cities in Upstate New York, namely, Rochester, 
Binghamton, Elmira, Ogdensburg and Utica. It also publishes one semi- 
weekly and one weekly newspaper in this same general area. The 1953 
daily and Sunday circulation of the Gannett newspapers in the Upstate 
New York area represents 27.31% and 18.94%, respectively, of the total 
newspaper circulation (including Gannett newspapers) in the area. 
During the same period, approximately 90% of all the newspapers cir- 
culated in Monroe County, in which the city of Rochester is located, 
were Gannett newspapers. 

7. While no definitive finding as to the exact number of AM, FM 
and television broadcast stations serving the area encompassed by the 
Grade B contour of WHEC-TV can be made from the record, the evidence 
does show that 2 substantial number of AM broadcast stations place a 
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0.5 mv/m or better signal over varying portions of the area; several 
FM stations place a 50, uv/m or better signal over varying portions of 
the area; and the Grade B contours of ten other television stations (in 
operation or authorized at the time of the WHEC-TV grant) encompass 
varying portions of such area. Likewise, it can be found that a large 
number of AM, FM and television stations place such signals over the 
general trade area of the Gannett newspapers in Upstate New York. 
There are, thus, a number of other competitive broadcast Sacateice 
operating in the area encompassed by the Grade B contour of WHEC-TV. 
Likewise, numerous competitive broadcast facilities serve the general 
Upstate New York area where the Gannett group has centered its in- 
terests. Moreover, there has been no showing that Gannett Co., owner 
of the applicant WHEC, has any monopolistic power or that it engages in 
monopolistic practices. In view of this, it cannot be said that a grant of 
the application for share-time operation on Channel 10 to WHEC would 
result in an unlawful concentration of control or ina monopoly of the 
28/ In addition to Station WHEC, 5 kw, the Rochester AM stations are: 


Stations WHAM, 50 kw; WVET, 5 kw; WSAY, 5 kw; WARC (now WBBF); 
1 kw; and WRNY, 250 watts, daytime only. 





i 
| 
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media of mass communication in Rochester, Upstate New York, general- 
ly or elsewhere. It is concluded, therefore, that the interests held by 

the Gannett organization in the radio, television and newspaper fields do 
not disqualify WHEC, Inc. as a television permittee in Rochester, New 
York, and that a grant of its television application would not result ina 
concentration of control of the media of mass communication in a manner 
inconsistent with the public interest. Furthermore, contrary to the con- 
tention of the protestant, the preponderance of the evidence in the record 
does not support a conclusion that news of public interest has been sup- 


pressed by any Gannett newspaper=>/ or that Station WSAY or'Gordon P. 
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Brown has received unfair treatment at the hands of either the Gannett 
newspapers or radio stations or Veterans Broadcasting Company. 

8. The Commission has in the past, in considering requests for 
share-time operation of standard broadcast stations, asserted that 
share-time operations do not represent a healthy situation and are not 
to be encouraged. The reasons for this view are that conflicts and 
antagonisms often arose between the share-time licensees which were 
detrimental to the rendering of an efficient service, and the limited 
hours did not permit operation of the stations on a sound economic basis 
or the broadcast of interesting and instructive programs. Metropolitan 


Broadcasting Corporation, 8 FCC 557, 577 (1941); and Voice of Brooklyn, 


Inc., 8 FCC 230, 249 (1940); Pulitzer Publishing Company, 5 FCC 188 
(1938); and University of Minnesota, 4 FCC 660 (1937). Another factor 
to be given consideration is the possible harmful effect upon competition 
resulting from the share-time operation by television licensees who are 
also licensees of standard broadcast stations located in the same com- 
munity or area. The Commission has, however, granted other applica- 
tions for share-time operation by television licensees. Maricopa 


Broadcasters, Inc., 9 RR 377 (1953); Salinas Broadcasting Corporation, 
9 RR 595 (1953); and Evangeline Broadcasting Co., Inc., 9 RR 971 (1953). 


The evidence adduced in this proceeding does not present any of the 
facts which led the Commission 


29/ Protestant urged that certain incidents, many of which are extremely 
remote in point of time and some of doubtful validity, reflected adversely 
upon the qualifications of Gannett:Co., Inc. and its subsidiaries. The 
evidence does not support the contention of protestant. Indeed, the 
accuracy of the memory, if not the veracity, of one of Federal's witnesses 
is brought into question in the light of the evidence in this record. The 
retractions by witness Corey, the inconsistencies in his tesimony, and 

the rebuttal of important portions of his testimony by official documents, 
together with his demeanor on the witness stand, cast grave doubt as to 
the credibility of much of his unretracted testimony. 
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to find that share-time operations are not to be encouraged. The share- 
time operation here under consideration proposes a well- balanced pro- 
gram schedule; and, furthermore, the evidence does not support a con- 
clusion that operation under the share-time agreement has resulted in 





an inability on the part of the share-time permittees to BES in the 
public interest. Nor is there any showing of a lessening of competition 
between the standard broacast stations owned by Veterans and WHEC. 

It is concluded, therefore, that the share-time agreement does not 
contravene the provisions of the Communications Act, the Commission's 
Rules and Regulations, or its enunciated policies. : 

9. In support of its contention that Veterans has engagedlin com- 
mercial practices in its operation of Station WVET (AM) which reflect 
upon its qualifications to be a licensee, the protestant adduced evidence 
on two "commercial advertising practices", namely, the program, "Want 
Ad Column Of The Air", and the Richlin clock matter. The facts with 
respect to these two practices are set forth in the foregoing findings 
(paragraphs 54-56) and need not be repeated here. While it might be 
said that the 'Want Ad Column Of The Air" program presented an inci- 
dent of over-commercialization, it cannot be concluded that this practice 
adversely reflects upon Veterans to the extent of disqualifying it to be a 
permittee or licensee. Moreover, this program was brought to the Com- 
mission's attention in connection with Veterans' application for renewal 





of license of Station WVET and such license was thereafter renewed. 
Under its arrangements with Richlin Advertising Corporation whereby 
clocks advertising WVET on the dial were placed in business establish- 
ments, Veterans controlled the choice of sponsors, the copy, and time of 
programming of the announcements. No time brokerage was proven. 

The matter first came to the attention of the Commission as a result of 

a dispute between Richlin and Veterans on the one hand and one of the ad- 





vertisers on the other as to the proper interpretation of the wording of 
the contract and was, likewise, before the Commission prior to the grant 
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of WVET's application for renewal of station license. The practice 
cannot be held to reflect adversely upon the qualifications of Veterans 
to be a broadcast licensee in such a manner as to preclude the grant of 
its application. 

10. The financial qualifications of Veterans Broadcasting Com- 
pany to construct and operate its proposed share-time television station 
have been challenged by the protestant and are at issue in this proceed- 
ing. The estimated cost of construction of the proposed share-time 
television station by Veterans totalled $203,582. Veterans had at its 
disposal a total of $256,225 in new capital and bank loan, plus certain 
funds from profit of the AM operation, with which to finance such con- 
struction; and, in addition, it had available credit terms from General 
Electric for purchasing equipment. While Veterans hada "capital gains" 
deficit of $40,159 as of January 31, 1953, this deficit had been reduced 
over a period of years; and Station WVET (AM) had operated at a profit 
of $6,478 for 1951 and $7,796 for 1952. The evidence in this record (see 
paragraphs 57-61 of Findings) clearly supports the conclusion that 
Veterans was financially qualified to construct and operate its television 
station as proposed in its application. 

11. The remaining determination to be made is whether the 
refusals 


[ 2136] 
by Veterans and WHEC to grant the requests of WSAY to rebroadcast 
their programs so reflects upon their qualifications to be broadcast 


licensees, that the public interest would not be served by the grant of 
their applications to operate on a share-time basis on Channel 10 as 
proposed. 

12. Section 325(a) of the Communications Act, as amended, con- 
stitutes the background for this phase of the protest. It provides, in 
pertinent part, 

'%* * * nor shall any broadcasting station rebroadcast the 
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program or any part thereof of another broadcasting 
station without the express authority of the originating 
station." : 


Section 3.121 of the Commission's Rules and Regulations, applicable to 
standard broadcast (AM) stations, defines "rebroadcast" as, | 

" * * reception by radio of the program of a radio 

station and the simultaneous or subsequent retransmission 

of such program by a broadcast station." | 
The Section provides for the rebroadcast by one AM station of: the pro- 
gram of another AM station without further authority from the Commis- 
sion, provided that the Commission is notified of the call letters of the 
station whose program is rebroadcast and the licensee making the re- 
broadcast certifies that express authority has been received from the 
licensee of the station originating the program. | 

13. While the Rules and Regulations of the Commission do not 
either specifically recognize that rebroadcasting by one station of an- 
other station's programs is in the public interest or provide that an un- 
reasonable refusal of consent for a rebroadcast may be conduct going to 
the qualifications of a licensee, the Commission has adopted two opinions 
relating to the construction of Section 325(a), in which it was stated that 





an arbitrary or unreasonable refusal to permit a rebroadcast might be 
considered as conduct going to the qualifications of the station refusing 
consent. In the Matter of Amendment of the Commission's Rules and 
Regulations (Docket 9808), Report and Order of May 14, 1952; ; and 
Memorandum Opinion and Order of October 29, 1952 in the same pro- 
ceeding, Pike and Fischer, RR 91:1131 and 91:1136, respectively. In its 
Memorandum Opinion and Order of October 29, 1952, supra, the Com- 
mission set forth some of the considerations which might bear upon the 





reasonableness of a refusal in any particular case and stated that the 
determination as to whether a refusal to permit rebroadcasting is justi- 
fied, will necessarily depend upon the facts of the particular case, and 


in the evaluation of such factors as whether licensees of stations, 
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through express or implied agreements or understandings, act in con- 
cert with each other or with other interests in refusing rebroadcast 
requests, whether requesting stations serve the same or a different 
area as the station whose program they wish to rebroadcast, whether 
the request is for permission to carry a simultaneous rebroadcast or 

to rebroadcast a program at some subsequent date, whether the request- 
ing station has indicated a willingness to pay a 


[ 2136-a] 
reasonable share of the legitimate costs of the originating station, 
whether or not other persons having interests in the program have 
requested or agreed to the rebroadcast, and whether the program con- 
cerned has public service aspects that make its wide dissemination to 
the public clearly desirable. 

14. After the release of the Memorandum Opinion and Order of 
October 29, 1952, supra, a petition for reconsideration was filed in that 
proceeding by Station WSAY, the protestant herein, requesting, inter 
alia, clarification of the rights of stations seeking permission to make 
rebroadcasts which would, in effect, declare his right to rebroadcast 
certain of Veterans' and WHEC's programs. This petition was denied 
by Memorandum Opinion and Order of May 13, 1953 (9 RR 350) which 
stated, in pertinent part, that: 

“Gordon P. Brown has presented to us in this proceeding 

specific instances of 'blanket' requests made by him for per- 

mission to make rebroadcasts which requests were not granted. 

He asks that they 'be‘considered as a definite problem which 

now exists,’ and states that they are 'pertinent evidence to be 

considered in this proceeding.’ They have been considered, 

not for the purpose of ruling on them as specific complaints, 

but within the limits of the rule making proceeding in which 

they have been submitted. We do not believe they warrant a 

change in our decision to take up specific complaints on a 





i 
| 
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case-by-case basis, rather than formulating substantive 
rules with respect to the effect upon the public interest — 





of denials in particular types of situations.” 

15. Whether these refusals to grant requests for rebroadcasting 
were unreasonable must be determined by the criterion heretofore 
established by the Commission. There is no record support that Vet- 
erans and WHEC, through express or implied agreements or understand- 
ings, acted in concert with each other, or other interests, in refusing re- 
broadcast requests. Both Station WHEC and Station WVET are located 
at Rochester, New York, as is Station WSAY. The requests to rebroad- 
cast did not specify whether Station WSAY was to carry a simulcast or 
to rebroadcast a program at some subsequent date, though Gordon P. 
Brown's testimony that rebroadcasting would permit a segment of the 
public to hear a program they missed when originally broadcast would 
indicate that it was his intention, at least in some instances, to rebroad- 
cast the program at a subsequent time. Station WSAY did not indicate a 
willingness to pay a reasonable share of the legitimate costs of the 
originating station, its contention being that the sponsor defrayed the 
cost and the originating station had no property right. No sponsor or 
person having interests in the program requested or agreed to the re- 
broadcasts. Since the requests of WSAY were for “blanket permission" 

to rebroadcast programs and at no time was a specific program 
: 

[ 2137] 7 
or series of programs identified, it cannot be found that any programs 
had public interest aspects that made wide dissemination desirable. 
Applying the test established by the Commission, it is concluded that 
the refusals by Veterans and WHEC to grant "blanket" requests to re- 
broadcast programs do not adversely affect their qualifications to be 
broadcast licensees. This conclusion is reached in the light of the 
representations by Veterans and WHEC that they stand ready to give 
consideration to any request to broadcast any specific program or 
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series of programs, and their assurance that the factors they will con- 
sider in reaching a decision are substantially those delineated by the 
Commission. 

ACCORDINGLY, IT IS ORDERED, This 1st day of August, 1956, 
that unless an appeal to the Commission from this Initial Decision is 
taken within fifteen days by a party or the Commission reviews the 
Initial Decision on its own motion in accordance with the provisions of 
Section 1.853 of the Rules, the protest of Federal Broadcasting System, 
Inc. (WSAY), Rochester, New York, BE and it is hereby DENIED; and 
that the construction permits for new television stations to be operated 
on Channel 10, on. a share-time basis in Rochester, New York, granted 
by the Commission on March 11, 1953 to WHEC, Inc. and Veterans 
Broadcasting Company, Inc., ARE HEREBY AFFIRMED. 


/s/ Elizabeth C. Smith 


[SEAL] | Elizabeth C. Smith 
Hearing Examiner 
Federal Communications Commission 


Released: August 6, 1956 

and effective 40 days thereafter, subject 
to the provisions of the Rule cited in the 
ordering clause above and subject also 
to the Commission's Memorandum 
Opinion and Order of February 24, 1956, 
which provides, in part, that the parties 
'* * * shall have fifteen days after the 
issuance of the Examiner's decision to 
file exceptions thereto * * *.” 
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[Received Aug. 21, 1956, FCC] 
EXCEPTIONS OF FEDERAL BROADCASTING SYSTEM, INC, 
MEMORANDUM BRIEF IN SUPPORT THEREOF, 
AND REQUEST FOR ORAL ARGUMENT | 


Federal Broadcasting. Syston Inc. , protestant in the above-en- 

_ titled proceeding, hereby submits its exceptions to the Initial Decision 
released on August 16, 1956, a memorandum brief in support of its ex- 
ceptions and a request for oral argument: : 

I. Bxceptions | 
1. Federal Broadcasting System, Inc. (hereinafter referred to as 
"Federal'') excepts generally to the Proposed Findings of Fact and the ? 
Conclusions stated in the Initial Decision. i 


2. Exception is taken to the findings of the Examiner in Paragraphs 
18-19 and to failure of the Examiner to adopt in lieu thereof the findings 
proposed by Federal in Paragraph 20 of its Proposed Findings of Fact. 


3. Exception is taken to the finding in Paragraph 18 that: "These 
54 services consist of 26 AM stations, 18 FM stations and 4 Aelevision 
stations, " since the total of the SESis stated is 48 rather than 54. 


[2141] . 7 
4. . Exception is noted to: the failure of the Examiner to adopt the 
reasoning in Paragraphs 1 and 2 of the "Reply to Proposed Findings” 
filed by Federal and to make findings accordingly. ! 


5. Federal excepts to findings as stated in Paragraph 20 of the 
Initial Decision including the Rochester- Abendpost and the Daily Record 
as daily newspapers. See Paragraph. 4 of Federal's Reply Findings and 
pages 298-299 of the record and the last sentence of Paragraph 32 of the 
"Initial Decision with which the Examiner's finding in Paragraph 20 con- 
cerning the Abendpost and the Daily Record are-in conflict. 
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6. Exception is taken to the failure of the Examiner to find in Para- 
graph 21 that the circulation of most of the 20 daily newspapers, 67 weekly 
newspapers and 14 major magazines distributed in the ten-county area is 
nominal like the circulation of the two Elmira papers and the one Ithaca 
paper published by Gannett. (WHEC Exhibit 4, pages 7-16) 


7. Federal excepts, in connection with Paragraphs 22 and 23 of 
the Initial Decision, to the failure to find that the circulation of the Gan- 
nett newspapers in four of the counties listed constitutes the major part 
of the total daily and total Sunday circulation of all newspapers in those 
counties and a substantial percentage of all circulation in the other six 
counties. (WHEC Exhibit 4) 


8. Exception is taken to failure of the Examiner to make findings 
relative to the ten-county area, or the counties included in Paragraph 10 
of Federal's Proposed Findings as neighboring counties of Monroe County, 
to show the proportion of total circulation in those counties enjoyed by 


the Gannett newspapers, similar to the findings contained in Paragraph 25 
for the 


[ 2142] 
53 counties of Upper New York State. 


9. Federal excepts to failure of the Examiner to adopt as findings 
offact the findings proposed by Federal in its Paragraphs 27, 28 and 29 
concerning editorial policy of the Gannett newspapers. 


10. Exception is noted to the Examiner's rulings upon objections to 
questions (Tr. 150-157, 338-343) intended to elicit from witnesses testi- 
mony concerning the political policy of the Gannett newspapers. 


11. Federal excepts to the Examiner's findings of fact in Para- 
graph 38 that each of the managing editors of the two Rochester news- 
papers formulated their own editorial policy. See Paragraphs 26-29 of 
Federal'’s proposed findings of fact and the citations therein. 
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12. Federal excepts to failure of the Examiner to adopt the findings 
proposed in Paragraphs 35(a) and (b) of its proposed findings in lieu of 
Paragraphs 40(3) and 41 of the Initial Decision. | 





13. Exception is noted to Paragraph 43 of the Initial Decision as 
being inadequate and to the failure to adopt the findings proposed by 
Federal in its Paragraph 34. | 


14. Exception is noted to the Examiner's rejection of Federal's 
Exhibit 5 (Tr. 80). 


15. Exception is noted to the Examiner's ruling on objections to 
questions (Tr. 370-377) attempting to elicit testimony to show that the 
Gannett corporations, in furtherance of Gannet's concentration of control 
of mass media of communication, followed a practice of making applica-_ 
tions for station licenses to prevent or discourage other parties from ob- 
taining licenses for stations which would operate in competition with 
Gannett media. Exception is also taken to failure of the Examiner to 
adopt the findings proposed by Federal in its Paragraph 36. : 


[ 2143] 
16. Federal excepts to the inadequacy of the findings of fact in 
Paragraph 55 of the Initial Decision regarding the Richlin advertising 
matter, particularly with respect to the dispute over the "no double spot- 
ting" provision of the contract into which Skuse Brothers entered, and 
to the Examiner's failure to adopt the findings proposed in this connection 
by Federal in its Paragraph 46. 


17. Federal hereby carries forward its exception to the Examiner's 
ruling (Tr. 704-705) upon the objections to Federal's attempt to adduce 
testimony concerning financial losses sustained by Federal and upon the 
motion to strike from the record such testimony as was submitted. Fed- 
eral excepts, likewise, to failure of the Examiner to adopt the findings 
proposed in Paragraph 19 of the proposed findings of fact of Federal. 





18. Federal excepts specifically to the failure to make findings of 
| . 
| 
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fact regarding competition of WHEC, Inc. with WSAY. See pages 262- 
263, 267, 269, 657-663 of the record. 


19. Federal excepts generally to the conclusions expressed in the 
Initial Decision and particularly to the conclusion in Paragraph 1 that the 
protestant has failed to sustain its burden of proof on the issues. 


20. Specific exception is taken to the conclusions in Paragraph 5 
that the record in this proceeding does not support a conclusion that a 
grant of the application would result in a concentration of control of the 
mass media of communication by the Gannett organization contrary to 
public interest or that it would create a "communications monopoly" in 
Rochester. 


21. Federal excepts specifically to the conclusions in Paragraph 7 
that there has been no showing that the Gannett Company, owner of the 
applicant, 

[2144] 
WHEC, Inc., has any monopolistic power or that it engages in monopolistic 
practices, and that a grant of the application for share-time operation on 
Channel 10 to WHEC, Inc. would result in an unlawful concentration of 
control or any monopoly of the media of mass communication. Federal 
likewise excepts to the conclusions that the interests held by Gannett in 
the radio, television and newspaper fields do not disqualify WHEC, Inc. 
to be a television permittee in Rochester, New York, and that the pre- 
ponderance of the evidence in the record does not support a conclusion 
that news and public interest has been suppressed by any Gannett news- 
paper or that Station WSAY and Gordon P. Brown have received unfair 
treatment at the hands of either the Gannett newspapers or radio stations 
or Veterans Broadcasting Company. 


22. Exception is specifically noted to the conclusions in Paragraph 
8 that the evidence adduced does not present any of the facts which led the 
Commission to find in other proceedings that share-time operations are 
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not to be encouraged. 


23. Exception is noted to the conclusion in Paragraph 8 that the 
evidence does pot support a conclusion that operation under the share-time 
agreement has resulted in inability of the share-time permittees to operate 
in the public interest or in a lessening of competition between the standard 
broadcast stations owned by Veterans and WHEC, and to the resulting con- 
clusion that the share-time agreement does not contravene enunciated 





policies of the Commission. 


24. Exception is taken to the failure of the Examiner to conclude 
that the share-time arrangement results in a lack of competition between 
the television stations owned and operated by WHEC, Inc. and Veterans 
Broadcasting Company, Inc. | 


[ 2145] 
25. Federal excepts to the conclusions in Paragraph 9 concerning 

the "Want Ad Column of the Air" program and the Richlin clock matter, 
and to the failure of the Examiner to conclude that the commercial prac- 


tices indicated by these incidents reflect adversely upon the qualifications 
of Veterans to be a broadcast licensee to the extent of precluding the grant 
of its application. : 





26. Exception is noted to the entire Paragraph 14 of the conclusions 
in the initial Decision. | 


27. Federal specifically excepts to the Examiner's conclusion in 
Paragraph 15 that the refusals by Veterans and WHEC to grant Federal's 
request to rebroadcast programs of Stations WHEC and WVET do not ad- 
versely affect their qualifications to be broadcast licensees. | 


28. Federal excepts to the failure to conclude upon the record that 
the protestant sustained its burden of proof upon Issues 1, 2, 3, 5 and 6 
and that, therefore, the applications of WHEC, Inc. and Veterans Broad- 
casting Company, Inc. should be denied. 
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II. Memorandum Brief in Support 
of Exceptions 
1. The Examiner, by attempting to make detailed findings con- 
cerning the broadcast service available to the area served by WHEC-TV 
and Upper New York State, demonstrated that WHEC Exhicit 3 has little 
probative value and should be given little weight, if any, as contended by 
Federal in its Proposed Findings. The Examiner's findings agreed 
neither with those of the applicants nor those of the protestant. However, 
by referring to large 
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numbers of stations or signals serving "varying portions" and "in varying 
extents” (Paragraphs 18 and 19), without facts as to value or effectiveness 
of the service, the Examiner tended to given an impression, ynwarranted 
by the facts, that the great number of media serving the area renders in- 
significant the media owned and controlled by Gannett. Furthermore, the 
findings of fact in the Initial Decision generally tended to favor the appli- 
cants, through selection of facts upon which to base findings and the terms 


used in evaluating the evidence. 


2. Federal does not propose at this time to belabor its arguments 
in support of its position upon the findings of fact and conclusions of law 
to which it has taken exception hereinabove. The Examiner's rulings to 
which exceptions have been noted were argued in the record and, toa 
degree, in protestant's proposed findings of fact and proposed conclusions 
of law. Arguments in behalf of the conclusions proposed by Federal-- 
the exact opposite, in most instances, of those stated by the Examiner in 
the Initial Decision--were included in the proposed findings of fact and 
conclusions of law filed by Federal and in its reply to the proposed find- 
ings of the other parties, and those arguments are incorporated herein by 


reference. 


3. The United States Court of Appeals for the District of Columbia 
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Circuit, when it reversed the Commission and remanded its decision upon 
Federal's protest (Federal Broadcasting System, Inc. v. Federal Com- 
munications Commission, 96 U.S. App. D.C. 260, 264, 265; 225 F. 2d 
560; Cert. den. 350 U.S. 923 (1955)), pointed out that, once the protestant 
had shown sufficient grounds to require the holding of the hearing pre- 
scribed by Section 309(c) of the Communications Act, the Commission was 
free to consider any issue bearing upon the qualifications of the licensees 
or the required finding of | 
[2147] | 
public interest, convenience and necessity, and it expressed the ‘view that 
a "broad reopening of the case was called for" by the protest. By her 
rulings on objections raised to protestant's efforts to adduce testimony on 
various points, however, the Examiner narrowed the scope of the hearing 
from what was contemplated by the protest. This is most clearly illus- 
trated by the Examiner's refusal to consider any testimony concerning the 


economic aspects of the competition between the protested stations and 
protestant's station. | 


4. The Examiner's apparent reliance, in her Conclusions, upon the 
erroneous proposition that a party to a hearing is estopped by previous 
renewal of license from examining conduct prior to such renewal should not 
go unnoticed. Both the Commission and the courts have established that 
no such bar exists. See KMPC, The Station of the Stars, Inc., 6 RR 1286; 
Broadcasting Service Organization, Inc. v. FCC, 84 U-S. ae D. C. 152, 
171 F (2d) 1007; 4 RR 2093; rev'd 337 U.S. 901. 


5. Notwithstanding the fact that the protest of Federal to the grants 
made to WHEC, Inc. and Veterans Broadcasting Company, Inc. on March 
11, 1953, was found by the Court to have been improperly denied, and 
stations WHEC-TV and WVET-TV should, therefore, never have been 
installed, the protestant is required by the Examiner, it appears, to meet, 
not the ordinary standards for establishing that public interest would not 
be served by affirming the original grant, but more demanding standards, 
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as for a revocation of license. This duality of standards disregards the 
fact that Congress established only one standard, only one test: Will the 
grant serve public interest, convenience or necessity? It is submitted 
that the preponderance of evidence in this case establishes that public 


interest, convenience 


[ 2148] 
and necessity would not be served by affirming the grants made on 
March 11, 1953, to WHEC, Inc. and Veterans Broadcasting Company, 
Inc. and that they should not be affirmed. 


I. Request for Oral Argument 


Protestant, Federal Broadcasting System, Inc., requests oppor- 
tunity for oral argument upon the Initial Decision and exceptions. 


Respectfully submitted, 
FEDERAL BROADCASTING SYSTEM, INC. 


By: /s/ William A. Roberts 


/s/ E. D. Johnston 
Its Attorneys 


August 21, 1956 
OF COUNSEL: 


Roberts & McInnis 
600 Continental Building 
Washington, D. C. 


(Certificate of Service) 
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Appearances 


Thomas H. Wall, Thomas J. Dougherty, and Jerome H. Heckman, 
on behalf of WHEC, Inc.; Frank Roberson and Frank U. Fletcher, on 
behalf of Veterans Broadcasting Co., Inc.; William A. Roberts and 
E. D. Johnston, on behalf of Federal Broadcasting System, Inc. ; and 
Thomas B. Fitzpatrick, Robert J. Rawson and David I. Kraushaar, on 
behalf of the Broadcast Bureau. | 


DECISION 


By the Commission: Commissioners Craven and Ford abstaining from 


voting. | 


Preliminary Statement 


1. In February 1948, WHEC, Inc. (hereinafter sometimes referred 
to as WHEC) filed an application for a construction permit for a new tele- 
vision broadcast station to operate on Channel 2 in Rochester, New York. 
This application was subsequently designated for hearing in a consolidated 
proceeding with two other applications for the television channels then 
available in Rochester. Thereafter, on September 30, 1948, the Com- 
mission imposed the so-called "freeze" on television licensing proceed- 
ings pending resolution of a comprehensive allocation proceeding and, 
in the order imposing the freeze, it was provided, inter alia, that no ac- 
tion was to be taken on then pending television applications until the lifting 
of such ''freeze."' On April 14, 1952, the Commission released its Sixth 
Report and Order which, among other things, promulgated a table of 
channel assignments and established certain priorities to be followed by 
the Commission in the consideration and disposition of television applica- 
tions and further provided that all applications then on file should be 
amended to conform to the new Rules and Standards. On July 1, 1952, 
WHEC amended its then pending application to specify Channel 10. = 


‘ wet 
Phin lee 


Ne eee, 
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Thus, from February 1948 until the grant of the above-entitled applica- 
tions on March 11, 1953, WHEC had an application continuously on file 


1/ Channel 2 was not reassigned to Rochester in the Sixth Report and 
Order. 


[2184-A] 
for the establishment of a television station in Rochester. 


2. In January 1952, prior to the lifting of the so-called television 
"freeze", Veterans Broadcasting Company also filed an application for 
authority to construct and operate a television station on Channel 10 in 
Rochester, New York. Thus, from that date until said grant on March 
11, 1953, Veterans was also continuously an applicant for Channel 10. 


3. These applications of WHEC and Veterans were mutually ex- 
clusive. In early March 1953, WHEC and Veterans entered into a share- 
time agreement for the use of Channel 10 in Rochester and on March 5, 
and 4, 1953, respectively, amended their applications to reflect the 
share-time agreement. Public notice thereof was given on March 9, 1953. 
The applications, as amended, were granted without hearing on March 11, 
1953, at which time there was no other application on file requesting the 
use of Channel 10 in Rochester. 


4. On March 17, 1953, Federal Broadcasting System, Inc. (here- 
inafter sometimes referred to as Federal) licensee of standard broadcast 
Station WSAY, Rochester, New York, filed a protest to said share-time 
grants pursuant to the provisions of Section 309(c) of the Communications 
Act of 1934, as amended. Simultaneously, Federal also filed an applica- 
tion for a construction permit for a television station to operate on 
Channel 10. The Commission, on April 1, 1953, adopted a Memorandum 
Opinion and Order (Pike and Fischer, 9 RR 172) granting the protest and 
designating the above-captioned applications for hearing pursuant to Sec- 
tion 309(c), supra. In subsequent pleadings filed by WHEC and Veterans, 
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reconsideration of this action was requested. On July 27, 1953, ‘the 
Commission, by Memorandum Opinion and Order (Pike and Fischer, 

9 RR 174a) granted the petitions for reconsideration and dismissed the 
protest on the ground that the facts relied upon had not been set forth 
with sufficient particularity. Federal, on August 18, 1953, filed a pe- 
tition requesting the Commission to reconsider its action dismissing 

the protest, which reconsideration was opposed by both WHEC and 
Veterans, and the Commission, on April 30, 1954, by Memorandum 
Opinion and Order (Pike and Fischer, 10 RR 521) denied such petition for 
reconsideration. Federal appealed this action to the United States Court 
of Appeals for the District of Columbia Circuit, and on July 28, 1955, the 
Court reversed and remanded the case . to the Commission, holding 
that, although Federal's late-filed application was not entitled to com- 
parative hearing, a hearing. was required on the protest. Federal Broad- 
casting System, Inc. v. FCC, 225 F. 2d 560. In compliance with the re- 
quirements of this mandate, the Commission, on February 24, 1956, 
designated the above-styled applications for hearing on the issues urged 
by the Federal Broadcasting System in its protest and made the protestant 
and the Chief of the Broadcast Bureau parties to the proceeding (13 RR 
500). The burden of proof as to all issues was placed upon the prea 
and the hearing was scheduled to 


[2185] 
commence on March 26, 1956. The issues, as set forth in the order of 
designation, are as follows: 


(1) To determine whether a grant of the application 
of WHEC, Inc., would result in a concentration 
of control of the mass media of communication 
contrary to the public interest. 
To determine whether the agreements entered into 
by the above applicants with respect to their 
proposed share-time operations contravene the 
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provisions of the Communications Act, the Com- 
mission's Rules, or its policies promulgated thereunder. 


To determine whether, in the operation of its 
Rochester AM station, Veterans Broadcasting 
Company has engaged in commercial advertising 
practices which reflect adversely on its 
qualifications to be a broadcast licensee. 


To determine whether Veterans Broadcasting 
Company is financially qualified to construct 
and operate its proposed television station. 


To determine whether the refusals, if any, of 
WHEC, Inc. and Veterans Broadcasting Company 
to permit the Federal Broadcasting System, Inc. 
to rebroadcast programs carried over their 
respective Rochester AM stations reflect 
adversely on these two applicants. 


To determine whether, in the light of the 
facts adduced upon the foregoing issues, the 
public interest, convenience, or necessity 
would be served by a grant of the application 
in question. 


The Commission also found that, pending final determination of the pro- 
test pursuant to this hearing, the operation of the television stations con- 
structed pursuant to the protested grants would be in the public interest. 


Accordingly, the protested grants, for the reasons set forth in the find- 


ings specifically made in the said Commission's Memorandum Opinion 
and Order of February 24, 1956, were not stayed pending the outcome of 
this hearing. 


5. A pre-trial conference was held on March 6, 1956 and the hear- 
ing began on the scheduled date of March 26th. Hearing sessions were 
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held March 26-30 and April 24-26, 1956, and the record was closed on 

the last mentioned date. All parties were directed to file proposed find- 
ings and conclusions and such findings and conclusions were timely filed 
by all parties. Replies thereto were timely filed by the two applicants 

and the protestant. The Initial Decision, by Hearing Examiner Elizabeth 
C. Smith, denying the protest of Federal and affirming the grants to WHEC 
and Veterans, was released on August 6, 1956. A statement in support of 
the Initial Decision was filed by the Chief, Broadcast Bureau on August 21, 
1956; exceptions to the Initial Decision and brief in support thereof were 
filed on August 22, 1956 by Federal; and a joint reply to exceptions was 
filed on August 27, 1956 by WHEC and Veterans. All of the parties par- 
ticipated in oral argument on the exceptions before the Commission en 
banc on March 11, 1957. : 


6. We have carefully considered the exceptions to the Initial De- 
cision. Our rulings thereon are set forth in Appendix A ateached hereto. 


Findings of Fact 


7. Rochester, the site of the television stations involved in this 
proceeding, is located a short distance from Lake Ontario in Monroe 
County, New York. | 

Applicants : 

8. Veterans Broadcasting Company, Inc., is and has been since 
1948 the licensee of standard broadcast Station WVET, Rochester. WHEC, 
Inc., is and has been since 1931 the licensee of standard broadcast Station 


WHEC, Rochester. 
Concentration of Control of Media of Mass Communication 


9. One of the issues in this proceeding requires a determination of 
whether affirmation of the grant of the WHEC television application would 
result in a concentration of control of the media of mass communication 
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to a degree contrary to the public interest. The structure of the Gannett 
organization (infra), the place of WHEC, Inc. in that organization and its 
activities in the local area, and elsewhere, together with over-all communi- 
cations media available in the areas in question, are pertinent factors in the 
consideration of such issue. 


Structure of Gannett Organizations 


10. WHEC, Inc. has authorized and outstanding 1,050 shares of 
common (voting) stock and 2, 250 shares of preferred (non-voting) stock. 
Its officers, directors and stockholders, as of the date of the grant of the 
applications under consideration, were as follows: 


[2186] 


Stock Ownership 
Common Preferred 


Frank E. Gannett President and 
Rochester, New York Director 


H. W. Cruickshank Secretary-Treasurer 
Honeoye Falls, New York and Director 


Clarence Wheeler Vice President 
Rochester, New York 


Mary F. Carroll Assistant Secretary 
Rochester, New York 


Paul Miller 2/ Director 
Pittsford, New York 


Gunnar O. Wiig Assistant Treasurer 
Rochester, New York 


Francke P. Pickard 
Flat Rock, North Carolina 


Gannett Co., Inc. 
Rochester, New York 


Clarence Wheeler, Trustee 
U/A by Blance M. 
Wheeler (dated 12/30/36) 
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11. Gannett Co., Inc., which controls WHEC, Inc. by virtue of its 
ownership of a substantial majority of the outstanding voting stock, is, in 
turn, controlled by the Frank E. Gannett Newspapers Foundation, Inc. 
through ownership of 66. 698% of its voting stock. The remaining 33. 302% 
of the voting stock of Gannett Co. is owned by Frank E. Gannett. 3/ 


12. Frank E. Gannett Newspaper Foundation, Inc., a non-profit 
philanthropic corporation with no capital stock, is controlled by the votes 
of its membership. The Foundation received the stock of Gannett Co. 
from Frank E. Gannett who created it in order to perpetuate the company 
and the newspapers. Its charter provides that a majority of the members 
of the Foundation are to be active in the operation of Gannett newspapers, 
radio stations and television stations. | 


2/ Mr. Miller is also executive vice president and director of Gannett 
Co., Inc. and publisher of the two Rochester daily newspapers. 


3/ Mr. Gannett died subsequent to closing of the record herein. 
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Gannett Business Enterprises 


13. Gannett Co., Inc., as of March 11, 1953, the date of grant, 
had business interests as follows: | 


Extent of 
Name Nature of Business Interest 


| 
WHEC, Inc. Radio broadcasting 85.7% 
Rochester, New York (WHEC, 1460 kc, 5 kw, | 
unlimited time) | 
Rochester Times-Union Daily newspaper | 100% 
Rochester, New York ! 
| 
Democrat and Chronicle Daily newspaper 100% 
Rochester, New York : 


The Press Co., Inc. Daily newspaper 
Albany, New York (Knickerbocker News) 
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110 


Nature of Business 


Binghamton Press Co.,Inc. Daily newspaper 


Binghamton, New York 


(Binghamton Press) 


Elmira Star-Gazette, Inc. Daily newspapers and radio 


Elmira, New York 


Ei-Cor Television, Inc. 
Elmira, New York 


Ithaca Journal News, Inc. 


Ithaca, New York 


Northwestern Publish- 
ing Co. ! 
Danville, Dlinois 


Plainfield Courier 
News Co. 
Plainfield, New Jersey 


The Saratogian, Inc. 
Saratoga Springs, New 
York 


The Beacon News Co., 
Inc. 
Beacon, New York 


(Elmira Star-Gazette and 
The Advertiser; WENY, 1230 
kc, 250 w, U.) 


Holder of TV construction 4/ 
permit for Elmira, New York 
(Channel 18) 


Daily newspaper 
(Ithaca Journal) 


Daily newspaper and radio 
(Danville Commercial News; 
WDAN, 1490 kc, 250 w, U.) 


Daily newspaper 
(Plainfield Courier-News) 


Daily newspaper 
(Saratoga Springs-Saratogian) 


Daily newspaper 
(Beacon News) 


Extent of 


Interest 


100% 
100% 
49% owned 
by Elmira 


Star-Gazette, 
Inc. 


100% 


100% 


100% 


100% 


50.14% 


4/ This permit was granted in February, 1953, and surrendered and 
deleted in 1954. 
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The Hartford Times, Inc. Daily newspaper and 


Hartford, Connecticut 


Malone Telegram, Inc. 
Malone, New York 


radio (Hartford Times; 
WTHT, 1230 kc, 250 w, U.) 


Daily newspaper 
(Malone Telegram) 





Name 


Newburgh News Printing 
and Publishing Co. , 
Newburgh, New York 


Northern New York Pub- 
lishing Co. 
Ogdensburg, New York 


Courier Freeman, Inc. 
Potsdam, New York 


Utica Observer-Dispatch, 
Inc. 
Utica, New York 


Olean Times-Herald Corp. 


Olean, New York 


Massena Observer 
Massena, New York 


Berwin Paper Mfg. Corp. 
Dansville, New York 
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Extent of 
Nature of Business Interest 
a nl as 
Daily newspaper 

(Newburgh News) 


Daily newspaper 
(Ogdensburg Journal) 


100% owned. by 
Northern New 
York Publishing 
Company 


(95.44% 


Daily newspaper 
(Courier Freeman) 


Daily newspaper 
(Utica Observer-Dispatch) 


| 


49% of Olean 
Times-Herald 
Corp. which owns 
100% of WHDL, 
Inc. 


Daily newspaper and radio 
(Olean Times-Herald; 
WHDL, 1450 kc, 250 w, 
U. and WHDL-FM 





Semi-weekly newspaper : 100% 
(Massena Observer) | 


Manufacture of newsprint 2 100% 
| 


14. Frank E. Gannett individually, as of March 11, 1953, had 


business interests as follows: 


Name 


Gannett Co., Inc. 


America's Future, Inc. 
New York, New York 


Extent of 
Interest_ 


33.46% stockholder, 
officer ana director 


Nature of Business 


Newspaper publisher 


Stockholder, offi- 
‘cer and director 


Periodical 


I 
(table continued on following page) 
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(table continued from preceding page) 


Extent of 
Name Nature of Business Interest 


American Agriculturist Periodical Officer and 
Ithaca, New York Director 


Lincoln-Rochester Trust Bank Member of Ad- 
Co. visory Committee 4 
Rochester, New York fi 


Teletypesetter Corp. Typesetting machines Officer and 
Rochester, New York Director 

Mr. Gannett is also an officer and director of all of the corporations listed 
in the previous paragraph in which Gannett Co. , Inc. owns a majority of 
the stock. 


Scope of Gannett Broadcast Interests 


15. From the foregoing statement of ownership interests, it is 
noted that, in addition to the share-time television station involved in this 
proceeding, the Gannett organization had an ownership interest on the date 
of the WHEC television grant in the following stations or construction per- 
mits: 

(a) Standard broadcast Station WHEC, Rochester, New York 

(1460 kc, 5 kw, U), licensed to WHEC, Inc. 


Standard broadcast Station WDAN, Danville, Illinois 
(1490 kc, 250 w, U) and television Station WDAN-TV, 
Channel 24 at Danville, Illinois, licensed to Northwestern 
Publishing Co. , Inc. 


Standard broadcast Station WENY (1230 kc, 250 w, U), 
licensed to Elmira Star-Gazette, Inc. This licensee 
also owns 49% of the stock of El-Cor Television, Inc. , 
permittee of television Station WECT, Channel 18, 
Elmira, New York. 





| [2188] 


113 
Standard broadcast Station WTHT, Hartford, Connecticut 
(1230 kc, 250 w, U), licensed to The Hartford Times, Inc. 


Standard broadcast Station WHDL (1450 kc, 250 w, U) and 
FM station WHDL-FM, Olean, N. Y. licensed to Olean 
Times-Herald Corp. 


(Since the date of this grant interests have been acquired in television 
stations WINR, Binghamton, New York and KOVR, Stockton, California.) 





There is no overlap of the primary service areas of any of the above 
radio broadcast stations, either day or night. Similarly, there is no 


[ 2188] | 
overlap of either the Grade A or the Grade B contours of any of the tele- 
vision stations in which the Gannett organization has an interest. 


Scope of Newspaper Interests of Gannett | 


16. Likewise, it has been shown that the Gannet Co. owned a con- 
trolling interest in 19 daily newspapers, one semi-weekly and one weekly 
newspaper. The trade areas for all of the Gannett newspapers are within 
the Upstate New York area, except for the daily newspapers at Hartford, 


| 


Connecticut, Danville, Illinois and Plainfield, New Jersey. These news- 





papers, their precise locations and individual circulations areas follows: 


Evenings | 
Newspaper Location Circulation 


(Average Net Paid Circulation 
ABC Audit Year, 1954) 
Knickerbocker News Albany, N. Y. 52 ,818 


News Beacon, N.Y. 
Press Binghamton, N. Y. 
Commercial-News Danville, Ill. 
Star-Gazette Elmira, N. Y. 
Times Hartford, Conn. 
Journal Ithaca, N. Y. 
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Evening Telegram Malone, N.Y. 5,374 
News Newburgh, N. Y. 16,721 
Gazette Niagara Falls, N. Y. 33 ,451 
Journal Ogdensburg, N. Y. 5,544 
Times-Herald Olean, N. Y. 15,017 
Courier-News Plainfield, N. J. 29 ,298 
Times-Union Rochester, N. Y. 116,948 
Saratogian Saratoga Springs, N. Y. 11,913 
Observer-Dispatch Utica, N. Y. 45,250 

Mornings 
Advertiser Elmira, N.Y. 11,610 
Democrat and Chronicle Rochester, N. Y. 115,577 
Daily Press Utica, N. Y. 24,696 

Sundays 


Sunday Press Binghamton, N. Y. 61 , 667 
Commercial-News Danville, Ill. 34,475 
Sunday Telegram Elmira, N. Y. 48,176 
Advance-News Ogdensburg, N. Y. 3,957 
Democrat and Chronicle Rochester, N. Y. 171,115 
Observer-Dispatch Utica, N. Y. 49 ,838 
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Semi-Weekly 


Massena, N. Y. 5,670 
Weekly 
Courier-Freeman Potsdam, N. Y. 2,339 


A breakdown of the total circulation of all Gannett newspapers for the 
same period shows the following figures within different categories: 
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Daily (both morning and evening papers) 744,960, 
Sundays 369 , 228 
Semi-weekly 5,670 
Weekly 2,339 


Available Communications Media 


17. The resolution of the issues in this proceeding involves con- 





sideration of available radio and television broadcast facilities, news- 
papers and, to a limited degree, other periodicals. The scope of Gannett 
ownership of such facilities has been shown in foregoing paragraphs. At- 
tention will now be directed to the over-all media available in the area 
and the relationship of Gannett owned facilities to the total. | 


Radio and Television in Rochester 


18. At the time of the grant of the above-entitled television appli- 
cations, there were six standard broadcast stetions operating in Rochester, 





one of which was controlled by Gannett. They were: Station WHAM, 50 
kw; Station WVET, 5 kw; Station WSAY, 5 kw; Station WRNY, 250 watts, 
daytime only; Station WARC (now WBBF), 1 kw; and Station WHEC, 5 
kw. Two FM stations, WHFM and WRNY-FM, and one television station, 
WHAM-TV, 5/ were also in operation. | 


Radio and Television Within WHEC-TV Grade B Contour | 
| 

19. The WHEC-TV Grade B contour encompasses all or part of 
10 counties 6/ in north central New York State. As of March 11, 1953, 


there were 48 broadcast signals (AM, FM and TV) serving varying parts 


5/__In addition to Channel 5 licensed to WHAM-TV, the Commission's 
Sixth Report and Order also assigned television Channels 10, 15, 
21 (educational) and 27 to Rochester. 


6/ The counties are Genesee: Livingston, Monroe, Ontario, Orleans, 
Seneca, Steuben, Wayne, Wyoming and Yates. 
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of this area during the daytime, including Gannett Stations WHEC(AM 
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and WHDL-FM. ' These 48 services 7/ consist of 26 AM stations, 18 
FM stations and 4 television stations. In addition, construction per- 


mits were also outstanding for 6 additional television stations in the 
area, of which four were for educational stations. Correspondingly , 
there were 32 nighttime signals (AM, FM and TV) serving varying por- 
tions of the WHEC-TV Grade B area. These nighttime services consist 
of 10 AM stations, 18 FM stations and the 4 operating television stations. 
As previously stated, there were, in addition, 6 outstanding television 
construction permits. The only Gannett radio broadcast signals avail- 
able in the entire 10-county area are AM Station WHEC, Rochester and 
Station WHDL-FM, Olean. The interference, if any, suffered during the 
daytime by the radio stations within their 0.5 mv/m daytime contours 

is not shown. Likewise, the evidence does not show the nature of the 
programming, or whether the signals delivered by the stations are suf- 
ficient to constitute service, according to the Commission's standards, 
within any of the cities encompassed. No evidence is available to show 
which FM stations, if any, duplicate the service of an AM station. 


Television and Radio Stations in Upper New York State 


20. As of 1953, Upper New York State, wherein Gannett's Station 
WHEC-TV is located, had six operating television areas, namely, 
Rochester, Syracuse, Utica, Buffalo, Albany-Schenectady-Troy and 
Binghamton. The WHEC-TV Grade B television contour and the Grade 
B contours of the other five operating television areas were plotted to 
provide a composite television Grade B coverage area for Upper New 
York State. Such composite Grade B coverage area encompasses, in 
whole or in part, 47 counties. In addition to these 47 counties, the 
Upper New York State area includes six other counties served, in vary- 
ing degrees, by Gannett papers. These include four counties in the 
extreme northeast corner of the state, namely, Clinton, Essex, Franklin 
and St. Lawrence, and two counties, Orange and Putnam, in the south- 
eastern part of the state, adjoining the New York City metropolitan area. 
In three of these counties, namely, Franklin, St. Lawrence and Orange, 
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Gannett publishes a daily newspaper, and Gannett newspapers also have 
some circulation in the other three counties. Seven television stations 
are in operation within the 53 county area and construction permits for 
fourteen additional television stations are outstanding. A total of at 
least 124 broadcast (AM, FM and television) stations serve, in varying 
extents, these 53 counties. ! 


Publications in Rochester 


21. Two newspapers are published in Rochester, the Democrat and 
Chronicle, a 7-day morning paper, and the Times-Union, a 6-day evening 
7/  Asused herein, "service" means the 0.5 mv/m groundwave contour 


for AM, the 50 <7 m contour for FM and the Grade B contour for 
television stations. | 
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paper. (Circulation figures for these two papers are shown in paragraph 
16.) In addition to the two Gannett dailies, the Rochester Abendpost, a 
German language newspaper, circulation 13 ,426, and the Daily Record, a 
legal register, circulation 1,692, are published daily in Rochester. Four 
weekly newspapers are also published in Rochester: Catholic Courier- 
Journal, circulation 29, 825; East Rochester Herald, 1,501; Jewish 
Ledger, circulation 3,701; and the Rochester Sun, circulation 27, 811. A 
bi-weekly news magazine, We, is also published in Rochester. (See 
paragraph 25 for discussion of other papers circulated in Rochester.) 


Publications in WHEC-TV Grade B Contour | 


| 
22. The only Gannett newspapers published within the WHEC -TV 
Grade Bcontour 8/ are the two Rochester daily newspapers. | Three 
other Gannett newspapers (two Elmira papers and the Ithaca paper) , al- 
though they are not published in this 10-county area, have nominal circu- 
lation therein. In addition to Gannett papers, with a total circulation of 
415,784, 20 daily newspapers, 67 weekly newspapers and 14 major 
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magazines with a combined circulation of 691,134, 9/ are distributed 
in the 10-county area. 


23. Circulation figures broken down to show the total daily cir- 
culation of all newspapers and also the combined circulation of the 
Gannett newspapers within the Grade B controur of Station WHEC-TV 
are set forth in the following tabulation. 


Daily and Sunday Newspaper Circulation for 1953 in Counties 
Within Grade B Contour of WHEC, Inc. 10/ 


Total Daily Gannett Daily Total Sunday Gannett Sunday 
County Circulation Circulation Circulation Circulation 


Genesee 19 ,206 2,005 11,180 2,367 
Livingston 9,060 7,908 9,570 6,169 
Monroe 206, 440 184,951 158,853 133,251 
Ontario 23,303 9,302 17,431 8,550 
Orleans 9,114 2,882 6, 682 2,580 
Seneca 10,218 1,181 10,708 933 
Steuben 23,635 7,284 30,684 12,390 
Wayne 13,736 11,575 14,240 8,364 
Wyoming 7,967 1,121 5,437 1,026 
Yates 4,829 3,451 4,960 2,504 


8/ See paragraph 19 for discussion of extent and location of WHEC- 
TV Grade B contour. 


9/ The available data covers only 14 major magazines. Considerable 
additional circulation existed for othex magazines not included 
in the reported statistics. 


10/ Where the Grade B contour cut through a portion of a county, no 

attempt was made to determine the proportionate newspaper circu- 
lation within the Grade B contour, but rather circulation figures for the 
entire county were used. 


[ 2190] 
24. While the daily circulation of the Gannett newspapers in six of 
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the ten counties within WHEC's Grade B contour was less than the daily 

circulation of all the non-Gannett newspapers combined, the Gannett daily 
circulation in the counties of Orleans and Ontario was somewhat greater 

than the circulation of any one of the non-Gannett newspapers. Similarly, 
while the Sunday circulation of the Gannett newspapers in six of these ten 
counties was less than the Sunday circulation of all the non-Gannett news- 
papers, Gannett's Sunday circulation in the counties of Ontario, Orleans, 
and Steuben was greater than the circulation of any one of the non-Gannett 





newspapers. 
Newspapers in General Area 


25. The combined total circulation for 1954 11/ of all daily and 
Sunday newspapers in New York State (excluding circulation in New York 
City where the Gannett newspapers had a very nominal circulation 12/ 
was 5,971,395 and of this total 871 ,674 represents Gannett circulation. 
The circulation figures of the Gannett newspapers in Upper New York 
State--the area which Gannett terms its "general trade area"--are 
571,601 (daily) and 334,753 (Sunday), plus 8,009 weekly and semi- 
weekly papers. The average net paid circulation of all Gannett daily 
newspapers totals 744,960 (daily) and 369 ,228 (Sunday) , which includes 
the circulation of Gannett papers published in Hartford, Connecticut; 
Plainfield, New Jersey; and Danville, Illinois. In Monroe County where 
Rochester is located, the daily and Sunday circulation of the Gannett 
newspapers was 324,492, and the non-Gannett total was 30,896. The 





New York City morning newspapers comprised the greater number of 
this non-Gannett total in Monroe County, with Buffalo papers accounting 
for some. | 


Newspaper Circulation in Upper New York State 


26. Circulation figures, broken down to show the total daily cir- 
culation of all newspapers and also the combined circulation of the Gan- 
nett newspapers within the Upper New York State area, 13/ which is 
Gannett's general trade area, are hereinafter detailed. : 
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11/ While these figures are for 1954, the 1953 combined daily and 
Sunday circulation of the Gannett and non-Gannett newspapers was 
substantially the same as for 1954. 


12/ The total circulation in New York City alone was 7,135,345, of 
which Gannett newspapers accounted for only 277. 


13/ There is also in evidence a breakdown of circulation figures for 
what was termed the six-market television area (see paragraph 
20) of Upper New York State which shows that in this six-market area, 
the Gannett newspapers had a total daily and Sunday circulation of 
785,039; whereas, the non-Gannett newspapers had a total circulation, 
daily and Sunday , of 2,404,090. The weekly newspapers in the area had 
a circulation of 547, 053, of which Gannett's weeklies accounted for 8,009. 
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Comparison of Total Daily and Sunday Newspaper 
Circulation for 1953 in 53 Counties in Upper New 
York State Comprising the General Area Where 
Gannett Newspapers Are Located 


Daily (morning and evening) Sunday 


Total newspapers 1,779,377 1,626,595 
(including Gannett) 


Gannett newspapers 486,001 308 , 064 


% Gannett to total 
newspapers 27.31% 18.94% 


Gannett Operations Outside New York State 
and Other Media Available 

27. As heretofore indicated, the Gannett Co. , Inc. owns three 
newspapers in cities outside of New York State, namely, the Hartford 
Times, in Hartford, Connecticut; the Plainfield Courier-News, in Plain- 
field, New Jersey; and the Danville Commercial-News, in Danville, 
Illinois. Other newspapers published in or near these cities, as well 
as the radio and television stations serving such cities, are set forth 
below. 
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Hartford, Connecticut 


28. In Hartford, where the Gannett Co. publishes the Hartford 
Times, a daily evening paper, there is also published the Hartford 
Courant, a morning paper published weekdays and Sundays, which is 
not owned by Gannett. Four other independent papers: The Catholic 
Transcript, the Jewish Ledger, the East Hartford Gazette and the West 
Hartford News are published weekly in the Hartford area. In addition, 
New Britain, Connecticut, located nine miles from Hartford, has its own 
daily newspaper, the New Britain Herald. Five AM radio stations, in- 
cluding Station WTHT owned by Gannett, and two FM stations are located 
in Hartford, and the area also receives primary service from other sta- 
tions. Television Channel 3 allocated to the city of Hartford was at the 
time of the Rochester grant, in hearing status. 13/ | 





Plainfield, New Jersey 


29. Plainfield, New Jersey, where Gannett publishes the Plainfield 
Courier-News, has no other newspaper, but the metropolitan New York 
City newspapers and Newark, New Jersey, newspapers circulate in the 
city. There was no AM station and only one FM station (WXNJ) 


13/ That grant issued July 18, 1956. 
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operating in Plainfield on March 11, 1953. However, a number of the 
metropolitan New York City and Newark radio stations serve Plainfield 
with a 10 mv/m or better signal. Likewise, a number of FM stations 
provide a signal of 50 uv/m or more to the Plainfield area, and one 
Newark and six New York City TV stations encompass Plainfield within 


their Grade B contcurs. 


Danville, Illinois 


30. In Danville, Illinois, Gannett publishes the Danville Commer- 
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cial-News, the only daily newspaper published in Danville. A weekly 
newspaper not owned by Gannett, is also published in the city. Two AM 
radio stations, including Station WDAN owned by Gannett, are licensed 
at Danville and seven others serve the area, as do several FM stations. 
At the time of the Rochester grant, the licensee of Station WDAN held 
a construction permit for a television station to be built in Danville on 
Channel 24 and another construction permit for a station on Channel 3 
to be located at nearby Champaign, Illinois, was outstanding. No other 
television station or construction permit encompassed Danville within 
its contour. 


‘Historical Background of Newspaper 
‘Ownership and Operation in Rochester 
Area 


31. As elsewhere shown, the Times-Union (evening) and the 
Democrat and Chronicle (morning and Sunday) owned and published by the 
Gannett Company are presently the only daily newspapers in Rochester. 
In the early 1920's there were five daily newspapers in Rochester. One 
of these, the Post-Express, a locally owned newspaper, was purchased 
about 1922 by the Hearst newspaper chain which also owned the Journal- 
American. 14/ At a subsequent date, the Democrat and Chronicle took 
over the Rochester Herald, thus becoming the only morning newspaper 
published in Rochester. As of mid-1937 there were three daily news- 
papers in Rochester: the Rochester Journal and Sunday American owned 
by Hearst, and the Rochester Times-Union, an evening newspaper, and 
the Democrat and Chronicle, 2 morning newspaper, owned by Gannett. 
The Rochester Journal and the Sunday American ceased publication with 
the June 30, 1937 issue which announced cessation of publication and the 
purchase of its circulation lists and plant by the Gannett newspapers. 
The Times-Union also published a story of the discontinuance of the 


Hearst papers in Rochester in which it was also stated that the Gannett 


Company had purchased the Journal and Sunday American circulation 
lists and mechanical equipment arid that many features which theretofore 
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appeared in such papers would be continued in the Rochester Times- 
Union and the Democrat and Chronicle. Following discontinuance of the 


Rochester Journal, its printing plant was dismantled 


14/ The daily paper was called the Rochester Journal and the Sunday 
paper the Rochester Sunday American and together oe were re- 
ferred to as the Journal-American. 


[2191-A] : 
and the presses, linotype, and other equipment were moved to the 
premises of the Gannett newspapers. Gannett also obtained the syndi- 
cated services of the Hearst chain and the International News Service. 


32. Onthe same date the Hearst papers ceased publication in 
Rochester, a Hearst paper published in Albany, New York (the Albany 
Times-Union) previously published as an evening paper, became a morn- 
ing newspaper, and the Gannett newspapers published in Albany , the 
Evening News and the Knickerbocker Press (the latter theretofore a 
morning and Sunday newspaper) were combined into an evening news- 
paper. Also, according to an AP news item in the Rochester Times- 





Union, Gannett's Albany Evening News purchased the evening circulation 
of the Albany Times-Union, and Hearst's Albany Times-Union purchased 
the circulation lists of the morning and Sunday Knickerbocker Press. 
While the protestant stated that it was undertaking to show that Gannett 
and Hearst colluded with each other to create a monopoly in the news- 
paper field by mutually suppressing one newspaper in Rochester and 

one in Albany, no facts were offered to support this contention other 
than those hereinabove set forth. | 


33. In 1938 a group of former employees of the Rochester Journal 
started publication of a new daily newspaper, the Rochester Evening News, 
which was an independent newspaper financed by small contributions of 
numerous Rochester citizens. The employees of this newspaper received 
half of their salary in stock. Efforts to acquire from the Gannett organi- 
zation the equipment formerly used by the Journal were unsuccessful and 
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equipment was purchased elsewhere. This newspaper did not have the 
Associated Press, United Press or International News Service wire 
services. The paper had no department store advertising and rarely 
had food advertising. It was not a financial success and remained in 
existence about a year. Since that time the only daily newspapers in 
Rochester have been the two Gannett newspapers, the Times-Union and 
the Democrat and Chronicle, and the Abendpost and the Daily Record 
(supra, par. 21). 

Operation of Gannett Newspapers 
The Newspaper Group 


34. The Gannett group of twenty-three newspapers consists of 
daily papers in the 5,000, 10,000, 14,000, 20,000, 30,000, 40,000, 
50,000, 60,000 circulation brackets; three dailies with over 100,000 
circulation each; and a weekly paper of approximately 2,500 circulation 
and a semi-weekly of 6,000. The papers are located in eighteen cities 


in four states. 


35. The central office of the Gannett Co. is located in the Times- 
Union Building in Rochester, New York. There are housed the director 
of advertising, director of circulation, executive editor, treasurer, 
general manager, executive vice president and the president of the com- 
pany. It is the function of the executive officers of the Gannett Co., 
Inc. to coordinate, counsel, advise and work with the local management 
and editors of all of the Gannett newspapers. The managing editors of 


the various 


[ 2192] 
newspaper enterprises are employed by the Gannett Co. , Inc. and they 


are, in turn, in close touch with the local managing directors and editors. 
Gannett's policy and "philosophy of operation is to keep it local", and to 
afford each of the newspapers what is known in the trade as "local au- 


tonomy."’ There are no written rules governing the operation of the 
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various newspapers by their managing editors and each Gannett news- 
| 


paper has its own editor in charge of the editorial page. There is no 
"group" editorial policy and the executive editor of the Gannett news- 
papers has no control over the editorial policies of the various news- 


papers. 15/ The local editor is given complete freedom to set the 
| 
| 


editorial policies of his particular newspaper. 16/ 


36. Every managing editor of the group also has freedom to 
select his own features, his own comics, his own columnists, to use 
the type the way he wishes, to run his pictures large or small, to go 
into certain types of feature coverage, and to run his newspaper for 
what he conceives to be the best interests of the local community. The 
news service used by the various newspapers is a matter of local de- 
termination. There is no policy within the group as to the use and publi- 


cation of dispatches from the Gannett News Service 17/in Washington. 
They are | 
| 
15/ John G. Corey, protestant's witness, testified that he had written 
a profile on Frank Gannett in 1945, wherein he criticized the Gan- 
nett editors for "trying to lead the public to believe that each paper stood 
on its own feet." He further testified that each Gannett paper took its 
orders from the "chief editorial writer", who at that time was Fay 
Blanchard. After the foregoing testimony Mr. Corey admitted that his 
knowledge of the matter was based on what he termed "common gossip” 
among "working newspapermen" whom he met "on various stories, 
in various bars, something like that." He had no contact with the man- 
agers and editors. Corey's testimony is in direct conflict with that of 
Vincent Jones, executive editor of the Gannett newspapers. Mr. Jones 
testified that Fay Blanchard was not "chief editorial writer" in 1945, 
and that there was no "chief editorial writer" then and there is none 
now. Mr. Jones now occupies substantially the same position Fay 
Blanchard occupied in 1945, and he was formerly executive editor of the 
Gannett Utica paper. During his tenure at the Utica paper (from 1942 
to 1950), Mr. Jones testified he never received any directions from the 
Gannett officials in Rochester as to editorial policies. In the circum- 
stances the Commission accepts the testimony of Mr. Jones, which is 
free of the hearsay defects characterizing Mr. Corey's testimony . 





16/ Exception has been taken to the Examiner's rulings upon objec- 
tions to questions intended to elicit from witnesses testimony 
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concerning the political policy of the Gannett newspapers. Two of the 
three questions were withdrawn. The third question was rephrased as 
follows: "Do you declare Mr. Miller, that your Rochester Democrat 
and Chronicle is a Republican Newspaper?" We affirm the Examiner's 
ruling that the question was irrelevant. No issue is here present which 
could encompass the question asked. 


17/ The Gannett News Service, owned and controlled by Gannett Co. , 
Inc. , is a wire service which reports primarily on Washington, 
D.C. news applicable to the area in which the Gannett newspapers are 
located. Articles written by the staff of the news service are trans- 
mitted over a part-time evening wire to some of the Gannett papers 
which forward the dispatches by mail or bus to other Gannett papers. 
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offered and used on their merits and this determination is made by the 


editor of each paper. 


37. There is an advertising director in the central office, but he 
has no authority over the various newspapers’ rates. The rates charged 
are a matter of local determination. The same advertising agency repre- 
sents all of the Gannett papers, but a separate agency represents the 
Gannett radio and television interests. The newspaper advertising rates 
and the rates for the radio and television facilities are set wholly apart 
from one another. There are no joint rates and the advertising directors 
for the newspapers do not consult with the advertising directors for the 
broadcast facilities. Moreover, there is a separate managing director 
for the Gannett broadcast interests. None of the Gannett enterprises, 
including the broadcast facilities, can carry liquor advertising. All 
other advertising is judged on the basis of whether or not "it is fit'' to 
go into the home. 


38. Once or twice a year the executive officers of the Gannett Co. 
hold conferences with all of the executives of the individual papers. The 
Gannett central office also issues a weekly mimeographed bulletin or 
house organ that goes to all (approximately 100) executives of the Gan- 
nett newspapers. The issue of June 5, 1952 includes "{ s]olely as a 


general guide" a check list of subjects "on which we | the executives of 
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the Gannett Co.] need to be informed."' The subjects listed include 


personnel; feature services; editorial policy; wire and picture services; 





public relations; interdepartmental relations; operations; and "| w] hat 
other newspapers, radio or TV stations in your territory are doing. my 
Under the item "editorial policy" this bulletin states, ''The Central 
Office likes to have special attention called to any editorial or editorial 
campaign you deem significant, or one announcing a position on a sig- 
nificant matter (politics, public projects, etc.) whether it is local only, 
or of general interest." The May 8, 1952 issue of the bulletin told how 
the Binghamton Press handled news concerning a local Congressman. 
The bulletin of May 15, 1952 recounted the proceedings of a "Group 
Conference" at which editorial policy was discussed. This issue of the 
bulletin reported that Paul Miller had urged the local editors to ''keep 

in constant touch with the News and Editorial Office. ... --not to per- 
mit detailed supervision of your operations from Rochester but to enable 
the Central Office to keep up to date on conditions throughout the Group." 
Vincent Jones, the executive editor of the Gannett group of newspapers, 
writes all of the bulletins with the exception of those covering the re- 
ports of regional meetings. The bulletins are not designed, nor in Mr. 
Jones' opinion, are they accepted, as giving any editorial direction to 
the newspapers in the group. The purpose of the bulletin is "pooling 

and exchanging" of knowledge and experience of the various editors of the 


group. 


[ 2193] 
Rochester Papers 





39. The Times-Union and Democrat and Chronicle each has its 
own business manager and editor, both of whom are subordinate toa 
general manager who has advisory supervision over not only the two 
Rochester Gannett papers, but all of the Gannett newspapers. | The 
general manager in turn is subordinate to the executive vice president 
(Paul Miller) who is the publisher of both Rochester newspapers and the 


| 
| 


| 
i 
i 
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top organizational head of the newspaper and radio enterprises. The 
managing editors of the two Rochester newspapers have their separate 
staffs, and each formulates its own editorial policy. The Times-Union 
and Democrat and Chronicle buy newsprint jointly, buy ink, mechanical 
productive material and other supplies in common order and have a 
single contract with labor. They have their own separate bank accounts. 


40. The Rochester papers subscribe to all three of the major news 


services, namely, Associated Press, 18/ United Press and International 


News Services. Both Rochester papers also have the Gannett News Serv- 
ice andthe Times-Union has the Chicago Daily News Foreign Service 
and the service of the Newspaper Enterprise Association. 

Alleged Suppression of News by 


‘Rochester Times-Union and Demo- 
crat and Chronicle 


41. Protestant charges that the Gannett newspapers in Rochester 
fon a number of occasions suppressed news and failed to report news of 
a public nature." In support of this charge, John G. Corey, editor and 
publisher of the weekly, or bi-weekly, news magazine, We, published in 
Rochester, testified. 


(1) The Rochester State Hospital Incident. 
Mr. Corey testified that in the winter of 1946-1947 
there were two, what he termed, "murders" in the 
Rochester State Hospital, one of which he said was 
listed as a suicide and the other "covered up com- 
pletely."’ He also testified that he had "exposed" 
these "murders" and the District Attorney had in- 
vestigated and found him to be correct. The evidence 
shows that these alleged ''murders" were investigated 
by the local District Attorney but, so far as this record 
shows, no official charge was made or indictment re- 
turned 





| 
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18/ The Gannett stations, including WHEC and WHEC-TV in Rochester, 
also have the Associated Press service available. Both the 
Rochester Times-Union and the Democrat and Chronicle have special 
newsrooms available for newscasters of the WHEC stations in the of- 
fices of the respective newspapers, and pictures taken by employees 
of the newspapers are made available to the television station.’ Station 
WHEC-TV also makes arrangement for picture services separate and 
apart from the newspapers. | 
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as a result of such investigation. 19/Moreover, the 
official records of the local coroner's office contain 
no report of any death at the institution attributed | 





to murder during the years 1946-1947. Mr. Corey's 
testimony relative to the treatment of these allega- 

tions by the Gannett newspapers is somewhat confused. 
He testified during his first appearance on the witness 
stand that, ''The Times-Union deliberately covered those 
stories and denied them"; and then almost immediately 
testified that the newspaper did not print anything about 
the stories. It was later developed that the Rochester 
papers were not published from November 9, 1946 until 
about February 8, 1947, due to a strike of employees. 
The record also shows that the Gannett newspapers, upon 
resumption of publication, printed a number of articles 
relative to conditions at the. hospital, and particularly 





circumstances surrounding deaths that occurred at the 
institution. In his second appearance, as a witness 
herein, Mr. Corey amended his testimony with respect 
to the failure of the Gannett newspapers to report the 
Rochester State Hospital incident, explaining that he 
did "not recall" on his first appearance that the | 


employees of the newspapers were on strike at the time 


| 
| 
| 
i 
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and thus the papers were not being published. 


(2) ‘Newark (New York) State School. Mr. Corey also 
testified about alleged conditions at the nearby Newark 
State School for Mental Defectives, including the charge 
that a guard had punched an 8-year old boy inmate in the 
stomach with serious results; and that 8 babies fathered by 
employees of the school had been born in one year to 
inmates. He testified that no mention was made in Gannett 
newspapers concerning these conditions though they had 
knowledge of them. The evidence in this record shows 
that the local Grand Jury investigated conditions at 
this school during the period in question and issued a 
Report dated May 18, 1951, wherein it found that the 
"serious charges made against the Newark State School 
were not proven, were false, ill-advised, and were 
based on hearsay and on [ the] unreliable, unverified 
and unsubstantial reports . . ." The Grand Jury 
further found that the school was properly managed, 
and that it was a well-run and orderly institution. 

Both the Times-Union and the Democrat and Chronicle 
reported the findings of the Grand Jury. 


(3) Holland Furnace Company. Mr. Corey also 
stated that the Holland Furnace Company, which he 


alleged was an advertiser on Station WHEC at the 


19/ The May 10, 1947 issue of We magazine stated that the first witness 
called in the investigation was John G. Corey, the editor of such 
magazine. Cross-examination of Mr. Corey in the instant proceeding 
disclosed that, while he did supply allegations, together with names and 
addresses of witnesses, to the District Attorney, he was not called as a 
witness and did not attend the hearing, which was closed, in any capacity. 
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time, had difficulties with the Federal Trade 
Commission because it had allegedly engaged in 
high pressure sales methods. The Gannett news- 
papers, according to Mr. Corey, "covered it up 
entirely and never wrote a line."" The Democrat 
and Chronicle did publish an article reporting the 
hearing held by the Federal Trade Commission 20/ 
in 1954, relating to the Holland Furnace Company. 





This company was not an advertiser over Station WHEC 

in 1954; but it was an advertiser in 1952, at which time 

the Gannett papers reported the difficulties of the com- 

pany with the Office of Price Stabilization. | 

42. Also, in connection with the Gannett papers'y method of handling 

news, Richard J. Smith, presently engaged in public relations work, and 
a newspaper man in Rochester during the greater part of 1924-1939, testi- 
fied that he was rewrite man for the Times-Union (a Gannett newspaper) 
during 1929-1933 and that he received no instructions as to the’ manner in 
w hich he was to select and present news while on the staff of the Times- 
Union. However, he testified that sometime "around 1925 or 1926," while 


employed as a reporter for the Hearst newspaper, he and reporters for 





the Gannett newspaper 21/ covered an incident which occurred at a local 
named department store, said to be an advertiser in the Gannett paper. 
His testimony as to the alleged incident was that when the department 
store opened a cafeteria in the store, the plumber by error connected the 
drinking water system for the cafeteria to the high-pressure fire main, 
the source of water for which was the Genessee River, and that drinking 
the polluted water resulted in the death of sixteen people from typhoid 
and others were made ill; that the Gannett newspaper did not report this 
incident in its newspaper. An employee of Gannett testified that he 


searched the files of the Gannett organization and those of the Public 
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Library after Mr. Smith's testimony, and found no report of any such 
incident by either the Gannett newspaper or the other two daily news- 
papers then published in Rochester; that in addition, speeches of doctors, 
medical journals, and any other material the Library had which might 
shed light on the alleged incident were searched and nothing was found. 


‘Station WSAY and Gannett Newspapers 


43. The Democrat and Chronicle and the Times-Union publish 
daily, without charge, the program schedules of the various standard 
broadcast stations operating at Rochester and has so published the pro- 
gram schedule for Station WSAY since October, 1936. The protestant 


20/ The record is silent as to the action taken by the Federal Trade 
Commission as a result of the 1954 hearing. 


21/ During 1925-1926, Gannett owned only one of the three daily news- 
papers then published in Rochester. 
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alleges that the Gannett press in Rochester has used its power to the 
detriment and injury of Federal in several ways. One incident which, 
the protestant admits, is not of itself of "tremendous importance but 
which | according to the protestant] indicates the subtlety of the opposition 
of the Gannett organization against Mr. Brown, his company and his sta- 
tion” has to do with the listing of the Bing Crosby program in WSAY's 
schedule published in the newspapers. Station WSAY's program schedule 
as sent to the two Gannett newspapers listed a program at 10 p.m. as 
"Bing Crosby" and the newspapers listed it as "Crosby Records ,"' though 
a similar program on Station WVET was listed as "Bing Crosby". Sta- 
tion WSAY complained to the newspapers, pointing out that the recorded 
programs of WSAY's competitors were not so classified. The staff at 
the newspaper explained that they knew it was a recorded program and 
would so indicate, and further explained that they did not know what 


programs were recorded on Station WHEC (Gannett's station) and 





[ 2195] 
133 | 
therefore did not so classify them. This controversy continued for a 
period of a year or two, since which time the WSAY program has been 
listed as "Bing Crosby". | 


44. Gordon P. Brown, owner of Station WSAY, also testified that 
his station seldom received mention in the "editorial columns" of the 
Gannett newspapers. The term "editorial columns", refers to those 
columns containing the news articles or the reading matter other than 
advertisements. In rebuttal, WHEC introduced evidence to show that 
during the period 1938-1952 both the Times-Union and the Democrat 
and Chronicle published 105:news items concerning Gordon P.) Brown 
and Station WSAY. 22/ 





Network Affiliation in Rochester 


45. The protestant also contends that its network affiliation 
experience has a bearing on the issues in this proceeding. In support 
of such contention, it adduced evidence to show that Gordon P, Brown, 





president and sole stockholder of Federal Broadcasting System, Inc. , 
licensee of Station WSAY and protestant in this proceeding, attempted 
in 1935--about the time he began operation of the station--to obtain a 
network affiliation for Station WSAY but was unsuccessful because, 


is is inttdisi eke echalie | 
22/ Exception was taken to the refusal to admit into evidence news- 
paper articles dated subsequent to the grant which is the subject 
of this protest proceeding. Since nothing in the record appears to con- 
nect the matters contained in the offered exhibit with matters previous 
thereto we concur in the ruling of the Examiner. An exception was also 
taken to the Examiner's ruling sustaining objections to questions directed 
to whether or not Gannett had, on several occasions, filed for an AM or 
TV application, and then abandoned the application without proceeding 
with construction. The Examiner sustained an objection on the grounds 
that the questions were irrelevant. No issue appears under which this 
line of questioning could be relevant. We concur in the ruling of the 
Examiner. ! 
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according to Mr. Brown, of the station's then limited operating hours. 


| 
| 
| 
| 
| 
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Thereafter , Station WSAY became affiliated with the Mutual Broadcasting 
System and such affiliation continued from sometime in early 1940 until 
November of 1947, when Mutual transferred the affiliation to Station 
WVET. Station WSAY had also been broadcasting programs of the 
American Broadcasting Company network, and that affiliation was trans- 
ferred to Station WARC at about the same time the Mutual affiliation was 
lost. Station WSAY was unable to obtain an affiliation with Columbia 
Broadcasting System which was affiliated with the Gannett station, WHEC. 
Mr. Brown had earlier attempted unsuccessfully to obtain a network 
affiliation with the National Broadcasting Company. During the years 
1947 and 1952, Stations WHAM and WHAM-TV were affiliated with NBC, 
Station WARC with ABC and Station WVET with Mutual and the other 
Rochester stations, WSAY and WRNY, had no network affiliations. A 
realignment of network affiliations occurred after the grant of the share- 
time applications of WHEC and Veterans for operation on television 
Channel 10. The CBS and ABC television programs were transferred 
from WHAM-TV to WHEC-TV and WVET-TV; WVET acquired the ABC 
radio network affiliation which WARC (now WBBF) formerly had; and 
the Mutual radio network affiliation was then transferred from WVET 
to WBBF. This realignment made no change whatever in Station WSAY'sS 
position network-affiliation-wise. Moreover, there is no issue in this 
proceeding which relates to the economic status of Station WSAY. 


Share-Time Agreement 
46. It is the contention of the protestant, as set forth in Issue 
No. 2, that the share-time agreement entered into by and between WHEC 
and Veterans contravenes the Communications Act, the Commission's 


Rules or its enunciated policies. 


47. The share-time agreement provided in substance that: (1) 


the parties would share equally construction costs, television equipment 
investment and operation, and maintenance at the transmitter site (each 
constructing and maintaining its own studio); (2) the broadcast day would 
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be shared according to an attached schedule which allocated to WHEC 
the time segments 3 a.m. to 6 p.m. Monday, Wednesday and Friday; 
5 p.m. to 3 a.m. Sunday and Saturday, and 7 p.m. to 3 a.m. Tuesday 
and Thursday and to Veterans the time segments 3 a.m. to 5 p.m. Sun- 
day and Saturday; 3a.m. to 7 p.m. Tuesday and Thursday, and 6 p.m. 
to 3.a.m. Monday, Wednesday and Friday, and (3) each was to have re- 
fusal option to purchase the television station of the other. 





48. Factors that influenced Veterans and WHEC to enter into the 
share-time agreement were the cost of a comparative hearing and the 
probable length of time before a Final Decision. Prior to the execution 
of the share-time agreement representatives of WHEC and Veterans 
discussed the various methods of sharing the broadcast day ini sucha 
manner that it | 
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would be possible for both to have equal opportunity for programming, 
for service to the community and profit from operation. The | program 
directors for WHEC and Veterans discussed possible network affilia- 


tion by the share-time operators and it was agreed that an attempt would 
be made to obtain both a CBS and an ABC affiliation. It was also in- 
formally agreed that if a network program originated during the hours 


of one of the share-time operators and extended into the time, ‘segment 
allocated to the other that the program would be continued into that 
period. No joint programming was contemplated and there was no plan 
whereby the parties would agree as to what programs were going to be 


broadcast by either party. 


49. Veterans and WHEC shared equally in the cost of the con- 
struction of the transmitter building and in the purchase and construction 
of the antenna. All of the equipment in the transmitter building is used 
for operation of Channel 10. Its cost was shared equally and is jointly 
owned. The power charges are shared jointly. The respective em- 
ployees of WHEC and Veterans are in sole charge of the transmitting 
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equipment when their respective stations are operating. 


50. Since commencing operation, Veterans and WHEC have op- 
erated in accordance with the schedule set forth in the share-time 
agreement. There have been occasions when a professional baseball 
game was being televised by Veterans and the game was in progress at 
the time WVET was to terminate broadcasting. On such occasions 
WHEC permitted Veterans to operate during its time segment until the 
game was completed, and the Commission was notified of this deviation. 
Veterans' president could not recall any payment being made to WHEC 
for the use of this time. Veterans and WHEC have agreed that when a 
network program originated on one applicant's allocated time period of 
operation and could not be completed before the station left the air, the 
other station would continue the program on its allocated period of 
operation. However, there is no agreement between the two grantees 
as to whether the second station would continue to televise live a local 
special event program originating during the time segment of the other 
licensee. Veterans’ president expressed the opinion that such agree- 
ment was unnecessary since such a situation would not normally occur. 


51. In formulating its program schedule, Veterans confines itself 
to programs which, with the exception of baseball and one or two net- 
work shows (i.e. , Omnibus), are completed within the hours allocated to 
it under the share-time agreement. Oneof the share-time operations 
has no more control over the programs broadcast by the other than over 
a competitive television station operating on another channel. The presi- 
dent of Veterans studies and considers the program schedule of WHEC 
when making up Veterans' program schedule. WHEC and Veterans have 
come to no agreement in determining distribution of percentage of 
classifications of program for the total operation of the station. Federal 
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contends that there, thus, is no standard of distribution of types of 
programming as between religious, commercial, sports, news, etc., 
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for the total operation of Channel 10. Because of the agreed-upon di- 
vision of time of operations, WVET-TV in its period of operation could 
not carry children's programs from 4:00 p.m. until 6:00 p.m. Neither 
could WVET-TV televise a West Coast football game in the fall beginning 
at 2:00 p.m., West Coast time on Saturdays. However, there have been 


no instances when WVET was unable to present its scheduled programs. 


52. The national rates fot WHEC-TV and WVET-TV are identical; 
whereas local rates are not. There is no agreement or understanding as 
to the maintenance of the same national rate. There is competition be- 
tween the share-time stations for local advertising and, to some extent, 
for national spot advertising. The national spot advertisers specify at 
what time and with what "adjacencies" they desire their spot to be broad- 
cast. Although advertisers may count their spot announcements on both 





share-time stations in order to determine any frequency discount, the 
stations do not prepare a combined bill nor do they inform each other 
of the number of an advertiser's spots. They rely on the advertiser's 
word for billing purposes. This practice with respect to frequency dis- 
counts had not been discussed by WHEC and Veterans prior to the grant 
of their application. ! 


53. Both WHEC-TV and WVET-TV are affiliated with the networks 
of the Columbia Broadcasting System and the American Broadcasting 
Company and their affiliation agreements are identical, except with re- 
spect to the difference in hours of operation. Because WVET-TV and 
WHEC-TV each have approximately 50% of the broadcast time of a full- 
time operator, the standard affiliation agreement has been modified so 
that the amount of free hours given the network by each is less than given 
by a full-time operator. | 





Advertising Practices of Veterans 


54. The protestant alleges that certain of the commercial adver- 
tising practices of Veterans Broadcasting Company in the operation of 
standard radio SEL WVET adversely reflect upon the qualifications of 





{ 2196] 
138 
Veterans to be a licensee. Evidence as to two incidents was adduced. 


Want Ad Column of The Air. 


55. The "Want Ad Column of The Air" was a half-hour program 
broadcast by WVET (AM) Monday through Saturday from 10:30 a.m. to 
11 a.m. This program was broadcast from the Spring of 1950 to the 
Fall of 1953 and consisted entirely of commercial announcements, each 
announcement set off by the ringing of a "gong". The purpose of the pro- 
gram was to provide small advertisers an opportunity to use radio in 
the same manner that they used the classified advertising section of the 
newspaper. The individuals or concerns using this program were "'one- 
man" type of operators (i-e., someone selling used appliances or a small 
business such as a shoe 
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store, etc.) and were set of sufficient size to afford to be regular pur- 


chasers of spot announcements. Each morning the sales staff of WVET 
telephoned people advertising in the classified ad section of the Democrat 
& Chronicle and attempted to sell these individuals the idea of "broaden- 
ing their exposure" by having their ad duplicated on the Want Ad Program 
at a rate less than that charged for a regular spot announcement. Also, 
the announcer on the program mentioned that to have an ad broadcast, 

all one had to do was phone the station and arrangements would be made 
to broadcast the ad the next day. In January of 1951 the majority of the 
ads broadcast concerned used articles for sale; whereas, during the early 
period of 1953 the majority of the advertisers were service or retail es- 
tablishments. The announcer on this program also selected names at 
random from the telephone book and announced the names during the 
program and instructed the listeners that if the person named would contact 
the station by noon of that day he would qualify to receive, without charge, 
a set of tickets for the Paramount Theatre, which would be obtained at the 
station or the theatre box office. It was not necessary for the persons 
winning the tickets to have heard their names announced on the program. 
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Richlin Advertising Matter. 


56. Veterans, in June 1951, entered into an agreement with Rich- 
lin Advertising Corp. (hereinafter Richlin), an organization engaged in 
promotional radio advertising. This agreement provided, in substance, 
that Richlin was to secure "locations" for neon clocks imprinted with the 

call letters and the "dial numbers" of WVET and the name of the business 
establishment, where the clock was to be.displayed, and to pay Veterans 
$40 per "location." Veterans in turn agreed to broadcast each week for 





52 weeks a 60-word announcement for each "location". Richlin subse- 
quently entered into agreements with various business establishments in 
the Rochester area, pursuant to which Richlin agreed to supply these firms 
with an illuminated electric clock imprinted with the name of the firm and 
WVET, and Station WVET was to broadcast a 60-word announcement once 
a week for 52 weeks and a daily announcement of the name of the firm, . 
location and type of business where listeners could obtain a household 
hints booklet (which also included WVET promotion). One hundred book- 
lets were to be furnished the advertiser. The advertiser (or "subscriber") 
agreed to pay a total of $199 and upon the completion of the agreement 

the clock became his property. Skuse Bros. Shoe Center entered into 
such an agreement with Richlin and subsequently a dispute arose between 





them as to the agreed method of broadcasting the announcements. Al- 
though the contract provided for no "double spotting", Skuse Bros. , ina 
letter to the Commission dated April 30, 1952, stated that there was 
"double spotting" of daily announcements but not of the weekly 60-word 
announcements. Previously, in a letter dated December 24, 1951, Skuse 
Bros. had advised Richlin that there was "double spotting" on both the 
daily and weekly announcements. Gordon P. Brown was consulted by 
Skuse Bros. Shoe Center and Mr. Brown advised them as to their 
privileges and responsibilities. This dispute between Richlin,, WVET and 
Skuse Bros. was brought to the 
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Commission's attention prior to the grant of WVET's last application for 
renewal of license. 


57. WVET entered into the arrangement with Richlin (1) to increase 
the promotion of WVET's call letters by means of the clocks, and (2) to 
enlarge the list of businesses which might some day use regular radio ad- 
vertising on WVET. Richlin was restricted to calling upon companies 
chosen by Veterans’ sales manager. The first contact with a potential 
"subscriber" was made by an employee of WVET and the station con- 
firmed each subscription agreement entered into by Richlin with the "sub- 
scriber."* A member of Veterans’ sales staff wrote the copy for the spot 


announcements. 


Financial Qualifications of Veterans Broadcasting Company 


58. The financial qualifications of Veterans Broadcasting Company 
to construct and operate the television station proposed in the share time 
application granted by the Commission on March 11, 1953 have also been 
challenged by the protestant. This issue related to the financial qualifi- 
cations of Veterans as of the time of the grant of the application, March 
11, 1953. See Radio Tifton, 13 Pike & Fischer RR 457. 


59. Veterans and WHEC agreed to share equally in the cost of the 
transmission facilities; namely the transmitter, transmitter building, 
antenna system and monitors. The total estimated cost of the transmis- 
sion facilities was $234, 294.66 and Veterans’ share thereof was $117, 147. 33. 
Veterans estimated an additional cost of $72, 635.15 for studio technical 
equipment, $3, 800 for remodeling buildings, and $10,000 miscellaneous ex- 
penses, resulting in an estimated total cost of construction by Veterans of 
$203, 582. 48. 


60. Veterans proposed to finance construction as follows: 


(1) $126,225 in outstanding stock subscriptions 
(financial information with respect to the 
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subscribers was submitted with the application 
showing a total net worth of over $1, 000, 000), 


Loan of $130,000 from the Security Trust Com- 
pany of Rochester, New York. (A copy of the 


loan agreement was submitted with the appli-| 


cation). 





Income of $6,000 from the operation of WVET 
(AM) and income from the proposed television 
station (profit and loss statements for radio | 
station for 1951 and 1952 submitted with the 


application). 


The estimated cost of television operation for the first year by Veterans 
was $227,000.00, and revenue for the same period was estimated at 
$482, 000. 00. | 
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61. The application for construction permit stated that Veterans 
did not anticipate that it would be necessary to utilize the credit extended 
by the General Electric Company 23/ ("Plan of Financing" - Exhibit 7 
of BPCT-883.) It was then felt that it would be more advantageous to 
utilize the bank loan in financing construction because of a better rate of 
interest. However, after the grant of the permit it was decided to utilize 
the credit extended by General Electric. Later, in 1955, a "small ad- 
ditional" amount was borrowed from the bank and the amount due General 
Electric was paid in full. | 








62. Veterans submitted with the application its balance sheet, as 
of January 31, 1953, showing current assets of $80,802, of which $30, 810 
represents cash on hand and in banks, and $44, 791 is in accounts receiv- 
able; and fixed assets - buildings, equipment, furniture, fixtures, im- 
provements on land and leasehold (less reserve for depreciation and 
amortization in the amount of $86, 857) - $84, 245; and deferred charges 
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and other assets totalling $22,712. The same balance sheet shows lia- 
bilities totalling $84,427, of which $19, 846 are current liabilities, and 
$64, 581 (including a $62,000 loan 24/ payable $1,000 monthly) are long- 
term liabilities. Thus, the current assets exceed the current liabilities 
by $60,956. The January, 1953 balance sheet also shows an "earned sur- 
plus" deficit in the amount of $40,159. Radio Station WVET had an oper- 
ating profit of $6, 478 for 1951 and $7, 796 for 1952. 


Rebroadcast of Programs 


63. Protestant also contends that WHEC and Veterans have arbi- 
trarily refused requests by Station WSAY for permission to rebroadcast 
sponsors’ programs broadcast by WHEC (AM) and WVET (AM), in which 
programs they have no property rights; and that such refusals not only 
adversely affect WSAY economically but prevent a large segment of the 
public from hearing the programs. 


64. Gordon P. Brown in his testimony explained that the rebroad- 
casting in question is a process whereby a sponsor's program, or any 
program in which the station originating it has no property right, is 
picked up "off of the air” and put on tape and at a later time the program 
is rebroadcast on the other station. It has been Mr. Brown's 


23/ However, Veterans specifically advised the Commission in the share- 
time amendment (Exhibit 7 thereto) to its application, that: 


"The applicant has been assured that the basis 

of credit set forth in VII-E [equipment contract with 
General Electric] attached to the amended applica- 
tion is still available to the extent that equipment 
purchases are indicated under the proposed television 
shared time basis of operation." 


This loan was originally in the amount of $120,000 and had been re- 
duced to $62,000 over a period of years. 
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position, as stated in his letters to WHEC and Veterans, that the sponsor 
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pays not only the programming cost but also pays for the signal of the 
station originating the program (in the case of a network show it would 
be the affiliate broadcasting the network program); that the signal "be- 
longs to the sponsor" and the originating station has no property right in 
the program or signal. Mr. Brown had previously explained in his cor- 
respondence with WHEC and Veterans that rebroadcasting, under his con- 
cept, could not be a reality unless he had "blanket permission" for all 
sponsors’ programs, since he intended to negotiate with all of them for the 
rebroadcasting of their programs and he must be able to assure the 
sponsor he could rebroadcast such sponsor's program. He had also ex- 
plained that he must have this "blanket permission" before he could pro- 
ceed further in his negotiations with the sponsors for the rebroadcast 
of their programs. He desired to rebroadcast all such sponsors’ programs 
and did not intend to reveal to WHEC and Veterans the identity of his po- 
tential customers for rebroadcasting. It is his contention that the networks, 
when they knew with whom WSAY was negotiating, "coerced and/or in- 
duced" sponsors not to rebroadcast on WSAY, and that, furthermore, to 
make individual requests for rebroadcasting of each such sponsor's pro- 
grams would be cumbersome to Stations WSAY, WVET, WHEC and the 


Commission. 





65. During the period July 1, 1952 and January 16, 1953, there was 
considerable correspondence between Gordon P. Brown and the officers 


of WHEC and Veterans with respect to the rebroadcast question. In sub- 
stance, this correspondence consisted of requests made by Gordon Pp. 

Brown to rebroadcast sponsored programs of Stations WHEC (AM) and 
WVET (AM) in which these stations had no property right. More particu- 
larly, a number of Mr. Brown's letters make reference to the Commission's 
Report and Order of May 15, 1952. with respect to rebroadcasting (Docket 
No. 9808--In the Matter of the Amendment of Sections 3.191, et al., of the 
Rules) and set forth his interpretation of the Commission's action. Mr. 
Brown forwarded to the stations a "form request’ which did not specify 

any program or series of programs WSAY wished to rebroadcast. This 
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"form request" contained a section wherein the station requested could 
authorize such rebroadcasting. Both stations refused to execute this re- 
quest form which they characterized as a "blanket contract" explaining 
that such refusal should not be construed to mean that they would not, 
under any circumstances, permit the rebroadcast of one or more of 
their programs by Station WSAY, but that each request to rebroadcast 
must relate to a specific series of programs which would then be con- 


sidered on its individual merits. 


66. Veterans and WHEC have never refused permission to rebroad- 
cast a specific program or a specifically identified series of programs; 
the only request made was to rebroadcast programs in which Mr. Brown 
claimed these stations had no property right. The refusal by WHEC and 
Veterans of "blanket permission” to rebroadcast never resulted in his 
being unable to present a program for which he had concluded arrange- 
ments with the sponsor. According to Mr. Brown, sponsors would not 
"talk" to him concerning rebroadcasting their programs unless he was in 
a position to state that he had permission to so broadcast. This, he 
testified, was 
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the reason he did not request permission to rebroadcast a specifically 
- identified program. 3 


67. According to Veterans and WHEC, they did not grant the 
"blanket permission" to rebroadcast these programs because there were 
too many "unknown factors", such as, the fact they had no knowledge as 
to where the programs would be scheduled on Station WSAY, whether the 
rebroadcast program might be presented at the same time subsequent 
episodes of the same program ‘were being presented by the originating 
station, or whether the rebroadcast would be presented within the re- 
broadcasting station's schedule so as to detract from the quality of the 


program. It is WHEC's and Veterans’ position that they could not evaluate 
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the request received from WSAY. Veterans and WHEC do not have any 
standard policy regarding the granting of rebroadcasting requests other 
than considering when the program would be rebroadcast and the willing- 
ness of the rebroadcasting station to share the cost of the original pro- 





gram (i.e., network cost, maintenance of transmission facilities and 
programming cost not borne by the sponsor). Even though a sponsor 
should notify Veterans or WHEC that it was satisfied with the scheduling 
of a program on the rebroadcasting station, they would still be of the 
opinion that they should have information as to such scheduling, so that 
if they should conclude such placement was not suitable for the program 
they "might elect" not to originate the program. | 


68. Exception is taken by Federal to the ruling of the Examiner in 
granting a motion to exclude all evidence relating to the financial status 
of the protestant. The Examiner ruled that since there was no issue with 
respect to economic injury the evidence was irrelevant. We concur in the 
Examiner's ruling. We likewise concur in the Examiner's determination 
not to make findings of fact with respect to financial losses suffered by 
Federal. Federal introduced evidence with respect to its alleged financial 
deterioration between the dates 1948 to 1952, but no evidence establishing 
cause, other than its failure to have a network affiliation, was offered. 
The evidence offered does not appear to fall within any of the issues of 





this proceeding and further, would be incompetent to establish the alle- 
gations made, i.e., that WSAY offered "good programming" and “had 
circulation", but due to the "Gannett monopoly"'it was unable to secure 


i 
| 
' 


advertising revenue. 
Conclusions 


4. We have set forth in our preliminary statement the nature of 
this proceeding and the issues upon which this hearing was held. The 
question to be determined is whether, on the basis of the record, the 





grants to WHEC and Veterans of their applications to operate on a share- 
time basis, on Channel 10 at Rochester, New York, were contrary to the 
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public interest, convenience and necessity, and accordingly should be set 
aside. 

2. Our conclusions will consider the issues of this proceeding in 
their numerical order. The issues are set forth in full in paragraph 4, 


Supra. 


[ 2199] 

3. Issue One concerns the question of whether the grant of WHEC's 
application would result in a concentration of control of the mass media 
of communication to a degree contrary to the public interest. The facts 
show that Gannett Co., Inc., the sole owner of WHEC, Inc., by virtue of 
its holdings in various companies controls five standard broadcast sta- 
tions, (see paragraph 15, supra), and one FM station at Olean, New York. 
Apart from the television Station WHEC-TV involved in this proceeding, 
Gannett Co. owns, directly, UHF Station WDAN-TV, Channel 24, Danville, 
Llinois and has a 49% interest in UHF Station WECT-TV Channel 18, 
Elmira, New york. 22/ Of its five standard broadcast stations, three 
(WHEC, Rochester, WENY, Elmira, and WHDL, Olean) are in upper New 
York State; one, WTHT is in Hartford, Connecticut; and one, WDAN is in 
Danville, Ilinois. Four are Class IV stations operating with only 250 watts 
power. The other WHEL, is a class III-A station operating near the top 
of the standard broadcast frequencies with 5 kw power. There is no 
overlap of the Grade B contour of either of the two authorized television 
stations with each other or with WHEC-TV. There is no overlap of 
the service contours of any of the standard broadcast stations. In 
addition to its radio and television interests the Gannett organization owns 
and publishes the two daily newspapers in Rochester and has daily news- 
papers in twelve other cities in Upstate New York, in two of which cities 
it publishes both a morning and an evening newspaper. It publishes six 
Sunday newspapers, five of which are located in cities in Upstate New 
York. It also publishes one semi-weekly and one weekly newspaper in 
the same general area. 


4, There are other radio, television and newspaper media serving 
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the area served by WHEC-TV. In Rochester at the time of the grant of 
the WHEC-TV television application, there were six standard broadcast 
stations, one of which was controlled by Gannett; two FM stations, both 
owned by non-Gannett interests; and one VHF television station, also 
non-Gannett owned. There were 54 daytime AM, FM and TV broadcast 
signals (including the 6 stations for which, at the time of the grant to 





WHEC-TV, construction permits had been granted) serving varying 

parts of the WHEC-TV Grade B contour, and 38 nighttime signals. 

The evidence does not show the exact extent of the service provided. 
within the definition of the Commission's standards, nor the programming 
service provided. The evidence does show that there were a number of 
AM broadcast stations:which placed'a (.5.my/m: or better signal over varying 
portions of the area; several FM stations place a 50 uv/m or better 

signal over varying portions of the area; and the Grade B contours of 

ten other television stations (in operation or authorized at the time of 

the WHEC-1V grant) encompass varying portions of such area.’ The 
evidence also shows that there are numerous competitive broadcast 


it em har a veo rashes | 
25/ The construction permit forWECT-TV was surrendered in 1954, 
however. 





1 
| 
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facilities which serve the general Upstate New York area wherein the 
Gannett group has centered its interests. It is thus apparent that the 
Gannett broadcast facilities have substantial competition in these areas. 


5. With respect to printed media of communication serving Upper 
New York State, Rochester and the area of the Grade B contour of 
WHEC-TV, the record shows that the 1953 daily and Sunday circulation 
of the Gannett newspapers in the Upstate New York area represents 
27.31% and 18.94%, respectively, of the total newspaper circulation 
including Gannett newspapers. During the same period, approximately 





90% of all the newspapers circulated in Monroe County, in which the 
| 
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City of Rochester is located, were Gannett newspapers. Approximately 
70% of the daily and Sunday circulation of newspapers within the Grade 


B contour is Gannett owned. 


6. The Communications Act expresses Congressional policy 
against monopoly in the field of radio broadcasting and the Commission 
has implemented this policy, inter alia, by the adoption of the multiple 
ownership rules (Section 3.636). There is no overlap of the Grade B 
contours of either of the authorized television stations with each other 
or with that of WHEC-TV, nor is there overlap of the primary service 
contours of any of the Gannett standard broadcast stations. Neither 
does Gannett own, operate, or control another television station serving 
“substantially the same area" as that served by WHEC-TV. Thus there 
is no question of a violation of Section 3. 636(a)(1) of the Rules and Regu- 
lations of the Commission involved in a grant of the WHEC television 


application. 


7. In view of the existing radio and television facilities available 
in Rochester, the Gannett newspapers are the only remaining media to 
be considered within the framework of the question whether the grant of 
the WHEC television application would result in a concentration of con- 
trol of television broadcasting in a manner inconsistent with the public 
interest, convenience and necessity. Neither the Communications Act 
nor any rule or regulation of the Commission forbids the ownership of 
broadcast stations by the owner of newspapers. Newspaper owner- 
ship does not disqualify one from acquiring broadcast authorizations. 


See Tri-State Broadcasting Co. v. Federal Communications Commission, 
96 F. 2d 564 (1938); and The Tribune Co. et al, 9 RR 719 (1954). Exist- 
ing broadcast ownerships interests are likewise no bar to such acquisi- 


tion,absent a question under Section 3. 636 of the Commission's Rules 
and the parallel aural broadcasting rule. 


8. The rates and editorial policies of the Gannett papers are in- 
dependent of the’ Central Gannett office. We can draw no inference to 
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the contrary from the conferences or central office bulletin 
(see paragraph 35-38, supra.) The record also shows that there are 


no joint 





[ 2200] | 
rates between the newspapers and radio and television, and that a 
separate advertising agency represents the Gannett radio and television 
interests. The record evidence fails to establish that there has been 
suppression of news by the Gannett Rochester papers. 26/ The record 
in this proceeding does not support a conclusion that the grant of the 
application of WHEC, Inc. would result in a concentration of control 
contrary to the public interest or would create a “communications 
monopoly" in Rochester as alleged. Nor would it support a conclusion 
that the grant of the WHEC, Inc. application would result in a concen- 
tration of control of the mass media of communication in a manner in- 
consistent with public interest within the purview of Section 3. 636 (a)(2) 
of the Rules. There is also no reasonable support in the evidence for 
the charges that the Rochester Times Union and Democrat and Chronicle 
engaged in the suppression of news. (Paragraphs 41 to 44 inclusive 


supra). 
Issue Two 


9. Although the Commission's Rules (Sections 3.23(d); 3. 622; 
3.74; 3.75; 3.77; 3.78 and 3. 85) provide for share-time operations, the 
Commission has in the past, in considering such requests for share- 
time operation of standard broadcast stations, asserted that share-time 
operations do not represent a healthy situation and are not to be en- 
couraged. The reasons for this view are that conflicts and antagonisms 


often arose between the share-time licensees which were detrim ental 





to the rendering of an efficient service, and the limited hours did not 
permit operation of the stations on a sound economic basis or ‘the 
broadcast of interesting and instructive programs. Metropolitan Broad- 
casting Corporation, 8 FCC 557, (1941); and Voice of Brooklyn, Inc., 
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8 FCC 230, 249 (1940); Pulitzer Publishing Company, 5 FCC 188 (1938); 
and University of Minnesota, 4 FCC 660 (1937). Another factor to be 
given consideration is the possible harmful effect upon competition re- 
sulting from the share-time operation by television licensees who are 
also licensees of standard broadcast stations located in the same com- 
munity or area. Yet it has been found 


26/ The Examiner found that "the accuracy of the memory, if not the 
veracity, of one of Federal's witnesses with respect to charges 
made by Federal concerning alleged incidents (see footnote 15, supra), 
is brought into question in the light of the evidence of this record. The 
retractions by witness Corey, the inconsistencies in his testimony, 
and the rebuttal of important portions of his testimony by official docu- 
ments, together with his demeanor on the witness stand, cast grave 
doubt as to the credibility of much of his unretracted testimony."" We 
have carefully reviewed the record on this matter and find no creditable 
evidence which tends to establish the charges referred to by the Examiner. 
Accordingly, Federal's exception as to this point must be denied as not 
being supported by the record. | 
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under certain circumstances that the share-time operations are prac- 
tical, and to permit them does serve the public interest. Examples in 
standard broadcast operations are stations KSAC and WIBW, Man- 
hattan and Topeka, Kansas; WBNX and WAWZ, New York, New York 
and Zarephath, New Jersey; WPOW, WEVD and WHAZ, Brooklyn, New 
York and Troy, New York; WREN and KFKU, Topeka and Lawrence, 
Kansas. Other stations also operate on specified hours involving use of 
the same frequency. In one case two stations share time alternately on 
two different frequencies. (See KGKO Broadcasting Co. 3 RR 779 
(1945)). The Commission has also granted other applications for share- 
time operation by television licensees. Maricopa Broadcasters, Inc., 
9 RR 377 (1953); Salinas Broadcasting Corporation, 9 RR 595 (1953); . 
and Evangeline Broadcasting Co. Inc., 9 RR 971 (1953). The evidence 
adduced in this proceeding does not present any of the facts with the 
possible exception of the combining of spot announcements for frequency 
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discount purposes, which led the Commission to find that share-time 





operations are not to be encouraged. The single practice shown is of 
minor significance in the light of countervailing facts. The share-time 
operation here under consideration proposes a well-balanced division of 
operating hours; and, furthermore, the evidence does not support a 
conclusion that operation under the share-time agreement has resulted 
in an inability on the part of the share-time permittees to operate in 
harmony and in accord with the public interest standard. Nor is there 
any showing of a lessening of competition between the standard broad- 
cast stations owned by Veterans and WHEC. It is concluded, therefore, 
that the share-time agreement does not contravene the provisions of 
the Communications Act, the Commission's Rules and Regulations, or 


its enunciated policies. 
Issue Three 


10. The matters raised under issue three relate to charges by 
Federal that Station WVET(AM) engaged in commercial practices, in 





two instances, which reflect adversely on its qualifications to be a 
broadcast licensee, namely, the program, 'Want Ad Column of the Air", 
and the Richlin clock matter. The facts with respect to these two prac- 
tices are set forth in the foregoing findings (paragraphs 55-57 supra) 
and need not be repeated here. While the "Want Ad Column of the Air" 
program consisted wholly of commercial continuity, it cannot be con- 
cluded that this program adversely reflects upon Veterans to the extent 
of disqualifying it to be a permittee or licensee. Under its arrange- 
ments with Richlin Advertising Corporation whereby clocks advertising 
WVET on the dial were placed in business establishments, Veterans 
controlled the choice of sponsors, the copy, and time of programming 





of the announcements. No time brokerage was involved. The matter 

first came to the attention of the Commission as a result of a dispute 
between Richlin and Veterans on the one hand and one of the advertisers 

on the other as to the proper interpretation of the wording of the con- 

tract and was, as in the case of the Want Ad Column of the Air" program, 


i 
| 
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known to the Commission prior to the grant of WVET's application for 
renewal of station license. These two isolated matters were not of 
great derogatory moment at the time of the grant of the renewal appli- 
cations,and no additional evidence with respect thereto was adduced at 
this hearing reflecting so adversely upon the qualifications of Veterans 
as to disqualify it from being a broadcast licensee. 


[ 2201] 
Issue Four 


11. The financial qualifications of Veterans Broadcasting Com- 
pany to construct and operate its proposed share-time television sta- 
tion have been challenged by the protestant and are at issue in this 
proceeding. The estimated cost of construction of the proposed 
share-time television station by Veterans totalled $203,582. Veterans 
had at its disposal a total of $256,225 in new capital and bank loan, plus 
certain funds from profit of the AM operation, with which to finance such 
construction; and, in addition, it had available credit terms from General 
Electric for purchasing equipment. While Veterans had a "capital gains" 
deficit of $40,159 as of January 31, 1953, this deficit had been reduced 
over a period of years; and Station WVET (AM) had operated at a profit 
of $6,478 for 1951 and $7,796 for 1952. The evidence in this record 
(see paragraphs 58-62 of Findings) clearly supports the conclusion that 
Veterans was financially qualified to construct and operate its television 
station as proposed in its application. 


Issue Five 


12. This issue requires a determination of whether the refusals 
by Veterans and WHEC to grant the requests of WSAY to rebroadcast 
their programs so reflects upon their qualifications to be broadcast 
licensees that the public interest would not be served by the grant of 
their applications to operate on a share-time basis.as proposed. 


13. Section 325(a) of the Communications Act, as amended, 


sae 
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constitutes the background for this phase of the protest. It provides, 


in pertinent part, 





 * * * nor shall any broadcasting station re- 

broadcast the program or any part thereof of 

another broadcasting station without the ex- 

press authority of the originating station.’ 
Section 3.121 of the Commission's Rules and Regulations, applicable to 
standard broadcast (AM) stations, defines "rebroadcast" as, 

" * * * reception by radio of the program of a 

radio station, and the simultaneous or subse- 

quent retransmission of such program by a 

broadcast station." 
The Section provides for the rebroadcast by one AM station of the program 
of another AM station without further authority from the Commission, pro- 
vided that the Commission is notified of the call letters of the station 
whose program is rebroadcast and the licensee making the rebroadcast 





certifies that express authority has been received from the licensee of 
the station originating the program. : 


janes -A| 
14. While the Rules and Regulations of the Commission do not 

either specifically recognize that rebroadcasting by one station of 
another station's programs is in the public interest or provide that an 
unreasonable refusal of consent for a rebroadcast may be conduct going 
to the qualifications of a licensee, the Commission has adopted two 
opinions relating to the construction of Section 325(a) of the Act, in 
which it was stated that an arbitrary or unreasonable refusal to permit 
a rebroadcast might be considered as conduct going to the qualifications 
of the station refusing consent. In the Matter of Amendment of the 

Commission's Rules and Regulations (Docket 9808), Report and Order 
of May 14, 1952; and Memorandum Opinion and Order of October 29, 
1952 in the same proceeding, Pike and Fischer, RR 91:1131 and 91:1136, 
respectively. In its Memorandum Opinion and Order of October 29, 
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1952, the Commission set forth some of the considerations which might 
bear upon the reasonableness of a refusal in any particular case and 
stated that the determination as to whether a refusal to permit rebroad- 
casting is justified, will necessarily depend upon the facts of the par- 
ticular case, and in the evaluation of such factors as whether licensees 
of stations, through express or implied agreements or understandings, 
act in concert with each other or with other interests in refusing re- 
broadcast requests, whether requesting stations serve the same or a 
different area as the station whose program they wish to rebroadcast, 
whether the request is for permission to carry a simultaneous rebroad- 
cast or to rebroadcast a program at some subsequent date, whether the 
requesting station has indicated a willingness to pay a reasonable share 
of the legitimate costs of the originating station, whether or not other 
persons having interests in the program have requested or agreed to 
the rebroadcast, and whether the program concerned has public ser- 
vice aspects that make its wide dissemination to the public clearly de- 
sirable. 


15. After the release of the Memorandum Opinion and Order of 


October 29, 1952, supra, a petition for reconsideration was filed in 
that proceeding by Station WSAY, the protestant herein, requesting, 
inter alia, clarification of the rights of stations seeking permission to 
make rebroadcasts which would, in effect, declare its right to rebroad- 


cast certain of Veterans' and WHEC's programs. This petition was 
denied by Memorandum Opinion and Order of May 13, 1953 (9 RR 350) 
which stated, in pertinent part, that: 


"Gordon P. Brown has presented to us in this proceeding 
specific instances of 'blanket' requests made by him for 
permission to make rebroadcasts which requests were not 
granted. He asks that they 'be considered as a definite 
problem which now exists,' and states that they are 'per- 
tinent evidence to be considered in this proceeding.’ 

They have been considered, not for the purpose of ruling 
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on them as specific complaints, but within the limits of | 
the rule making proceeding in which they have been sub- 


mitted. We do not believe they warrant a change in our 


decision to take up specific complaints on a case-by-case 


7 [ 2202] 
basis, rather than formulating substantive rules with 
respect to the effect upon the public interest of denials 
in particular types of situations." | 


16. Whether these refusals to grant requests for rebroadcasting 
were unreasonable must be determined by the criteria heretofore estab- 
lished by the Commission. There is no record support that Veterans and 
WHEC, through express or implied agreements or understandings, acted 





in concert with each other, or other interests, in refusing rebroadcast 
requests. Both Station WHEC and Station WVET are located at Rochester, 
New York, as is Station WSAY. The requests to rebroadcast did not 
specify whether Station WSAY was to carry a simulcast or to rebroad- 
cast a program at some subsequent date, though Gordon P. Brown's 
testimony that rebroadcasting would permit a segment of the public to 
hear a program missed when originally broadcast would indicate that 

it was his intention, at least in some instances, to rebroadcast the pro- 
gram at a subsequent time. Station WSAY did not indicate a willingness 
to pay a reasonable share of the legitimate costs of the originating sta- 
tion, its contention being that the sponsor defrayed the cost and the 
originating station had no property right. No sponsor or person having 
interests in the program requested or agreed to the rebroadcasts. 

Since the requests of WSAY were for "blanket permission" to rebroad- 
cast programs and at no time was a specific program or series of 
programs identified, it cannot be found that any programs had public 
interest aspects that made wide dissemination desirable. Applying the 
relevant considerations established by the Commission, it is concluded 
that the refusals by Veterans and WHEC to grant "blanket" requests to 
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rebroadcast programs do not adversely affect their qualifications to be 
broadcast licensees. We note the representations by Veterans and 
WHEC that they stand ready to give consideration to any request to 
broadcast any specific program or series of programs, and their as- 
surance that the factors they will consider in reaching a decision are 
substantially those delineated by the Commission. 


17. In view of the foregoing and the entire record herein, the 
Commission is of the opinion that the protestant has failed to demon- 
strate that the grant of construction permits, on March 11, 1953, to 
WHEC, Inc. and Veterans Broadcasting Company, Inc. , was contrary 
to the public interest, convenience and necessity and its protest should 
therefore be dismissed. 


18. Accordingly, IT IS ORDERED, This 12th day of March , 
1958, that the said protest of Federal Broadcasting System, Inc. IS 
DISMISSED and the grants of construction permits on March 11, 1953 for 


new television stations to be operated on Channel 10, on a share-time 
basis in Rochester, New York, to WHEC, Inc. and Veterans Broadcasting 
Company, Inc., ARE HEREBY AFFIRMED. 
FEDERAL COMMUNICATIONS COMMISSION 
/s/ Mary Jane Morris 
Attachment Secretary 
Released: March 14, 1958 





[ 2203] 


157-158 
[ 2203] 


APPENDIX A 


Rulings of the Commission Upon 
Exceptions of Federal Broadcasting 
System, Inc. 


Exception No. 


Denied - 47 CFR 1.854(a) not complied 
with. | 


Granted as reflected in paragraph 19. 
Denied in other respects as being of no 
decisional significance. 


Denied - Initial Decision adequately re- 
flects the evidence. : 

Granted as reflected in paragraphs 21 and 
33. Denied in other respects as being of 
no decisional significance. _ 


6, 7, 8, 9, 10, Denied - Initial Decision adequately re- 
11, 12,13 flects the evidence. | 


14,15 Denied - For reasons set forth in b foot- 
note 22. 


16 Granted as reflected in paragraphs 56 and 
57. Denied in other respects as being of 
no decisional significance. : 

Denied - For reasons set forth in para- 
graph 68. | 

| 

19 Denied - 47 CFR 1.854(a) not commied 
with. 


20, 21, 22, 23, 24, Denied - For reasons stated in the con- 
25,26, 27and28. clusions. | 








| 
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PETITION FOR RECONSIDERATION OR REHEARING 


Comes now Federal Broadcasting System, Inc. (Federal) by its 
attorneys, and petitions the Commission to reconsider and set aside 
its Decision on the above-entitled applications as released on March 
14, 1958, and to deny said applications, or to order a rehearing of 





those matters upon appropriate issues. 
In support of its petition, Federal states as follows: | 
INTRODUCTORY STATEMENT 
1. The Commission on September 30, 1948, imposed a so-called 
"freeze" on television licensing proceedings pending resolution of a 
proceeding concerning the allocation of frequencies for television and 
the promulgation of rules and standards with regard to television 





broadcast stations. On April 14, 1952, the Commission released its 
Sixth Report and Order which, inter alia, provided for termination of 
the "freeze". On this date WHEC, Inc. (WHEC) and Veterans Broad- 
casting Company, Inc. (Veterans) each had an application pending for 
authority to construct a new television broadcast station at Rochester, 
New York. On July 1, 1952, WHEC amended its | 
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application to specify Channel 10, which was allocated by the ae Re- 
port and Order to Rochester. The Veterans application already 
specified Channel 10. Thus the applications were mutually exclusive 
and they remained so until early March, 1953, when the applicants 





entered into an agreement to share time on Channel 10 and to amend 
their applications accordingly. Veterans amended on March 4, 1953, 
and WHEC on March 5. Public notice of the amendments were given 
by the Commission on March 9, and on March 11, 1953, the Commission 
took action which purported to grant the amended applications, with- 
out a hearing, by the affirmative vote of three commissioners. 

2. On March 17, 1953, Federal, licensee of Standard Broadcast 
Station WSAY, Rochester, New York, pursuant to Section 309 (c) of the 
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Communications Act of 1934, as amended, filed a protest to the 
Commission's action of March 11 and, at the same time, filed an 
application for authority to construct a station to operate on Channel 
10 in Rochester. Difficulties with respect to the proposed trans- 
mitter site had prevented filing the application earlier. The 
Commission on April 1, 1953, granted the protest and set the applica- 
tions of WHEC and Veterans for hearing, then, upon reconsideration 
on July 27, 1953, denied the protest <nd reinstated the grants. Fed- 
eral's application was refused and returned. On August 18, 1953, 
Federal filed a petition for reconsideration which the Commission 
denied on April 30, 1954. An appeal was taken by Federal on June 2, 
1954, to the United States Court of Appeals for the District of Columbia 
Circuit pursuant to Sections 402(b) and (c) of the Communi- 
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cations Act. Injunctive relief was sought but denied by the Court. The 
Court on July 28, 1955, reversed the Commission and remanded the 
case for a hearing upon the protest. Federal Broadcasting System, Inc. 
vy. Federal Communications Commission, 96 U. S. App. D. C. 260, 225 
F 2d 560, cert. den. December 12, 1955. The Court expressly held 
that at least one issue, to wit, the issue of threatened monopoly control 
of mass media of communications in the Rochester area, was raised 
by the protest with sufficient particularity to meet the requirements of 
Section 309(c) of the Communications Act of 1934, as amended, and 
stated in its opinion that the case should be remanded for a “broad 
reopening.” 

3. The Commission by 2 memorandum opinion and order | 


released February 2, 1956, set the applications of WHEC and Veterans 
for a hearing to commence on March 26, 1956. The hearing was held 

on March 26-30, inclusive, and April 24-26, inclusive, in 1956. Proposed 
findings of fact and conclusions of law were filed by all parties and 
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replies to proposed findings were filed by Federal, WHEC and Veterans. 
An Initial Decision, by Hearing Examiner Elizabeth C. Smith, denying 
Federal's protest and affirming the grants to WHEC and Veterans, was 
released on August 6, 1956. Exceptions were timely filed by Federal 
and oral argument was heard by the Commission en banc on March 11, 
1957. On September 5, 1957, the Commission announced that instructions 
had been issued to its staff to prepare a document looking toward 
affirming the grants of construction permits to WHEC and Veterans on 
March 11, 1953, and denying Federal's protest. The Decision of the 
Commission dismissing Federal's protest and affirming the grants to 
WHEC and Veterans was released on March 14, 1958. | 


[ 2207] 
ARGUMENT 

A. General | 

4, The type of proceeding involved herein, the lengthy history of 
the case and the controversial nature of the issues resulted, when the 
case came for trial four years after the date upon which the challenged 
action of the Commission was taken, in a voluminous, complex record 
including much argument and controverted rulings by the Hearing 
Examiner. Though proposed findings of fact and conclusions of law, 
exceptions to the Initial Decision of the Hearing Examiner and oral 
argument preceded the Commission's Decision, released some 19 months 
after the Initial Decision, careful re-examination of the record with 
relation to the Decision compels a conclusion that numerous errors 
were made in the Examiner's rulings and that the Commission likewise 
erred in sustaining those rulings almost without exception. The Court 
said in its decision remanding the case for hearing (Federal Broadcast- 
ing System v. Federal Communications Commission, supra): | 


". . . Once a protestant--as here--has shown | 
sufficient grounds to require the holding of the 
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hearing prescribed by Section 309(c) of the Act, 
the Commission is free to consider any issue 
bearing on the qualifications of the licensee or 
the required finding of public interest, conven- 
ience and necessity; it is not limited to issues 
raised by the protestant. In the present case 

the Commission should not conclude its hearing 
until it has built up a record sufficient to support 
its final conclusions. The speed with which it 
made its grant to the intervenors seems to us to 
require that it now act with particular care in 

its re-examination of the matter. That re-exam- 
ination should include an appraisal of the arrange- 
ment for 
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joint operation by the intervenors, with reference’ 
not only to its effect on programming but also to 
the circumstances surrounding the amendment of 
the original applications and the initiation of 

the joint project... ." 


The effect of the Examiner's rulings, as sustained by the Commission, 
however, was to restrict protestant prejudicially in its burden of prov- 
ing facts, a great many of which were of such a nature as to be 
extremely difficult to prove, being related to the operations of the 
applicants in the proceeding rather than to those of protestant. The 
narrow interpretation of certain of the issues resulted in the exclusion 


from consideration of much testimony favorable to protestant. Further- 


more, the evaluation of the evidence and the selection of findings 
throughout the Decision indicates a blindness to evidence favorable to 
protestant and a determination to affirm the Commission's original 
action of March 11, 1953, which can be considered nothing short of 
arbitrary. 

5. An issue upon which the court parti.ularly commented as re- 
quiring consideration in "a broad reopening of the case" is that of the 
“threatened monopoly control of mass media of communications in the 
Rochester area.” It was in connection with this issue, however, that 
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the rulings of the Hearing Examiner and the Commission resulted in the 
most serious assaults upon the rights of protestant. In part, this error 
results from a basic misconception of the Commission's duties with 
respect to "threatened monopoly" or concentration of control of the 
media of communication. It is submitted that a policy which permits 
refusal of a license to an applicant in a comparative hearing because it 


shows slightly less diversification of control 
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of media than another applicant, while at the same time allowing a li- 
cense to be granted in a non-comparative hearing to an applicant which 
has many more times the number of media, is in itself arbitrary and 
shows a blind devotion to shibboleths and standards which produces 
results contrary to the public interest. If diversification of the media 
of communication is desirable when there is a choice of applicants, it 
should be desirable also when there is only one applicant. The entire 
history of broadcasting has amply demonstrated that when there is a 
need for service there appears in due course a qualified applicant desir- 
ing to provide that service. The Commission could hardly have doubted, 
throughout the five-year history of this case, that if it found one or both 
of the applicants in this proceeding unqualified, other applicants for 
authority to render a service on Channel 10 in Rochester, New York, 
would not be lacking. That there has been at least one potential applicant 
willing to provide such service has been abundantly clear to the Commis- 
sion at every step of the way in this case. | 


B. The Commission Erred In Its Appraisal Of The 
Evidence Pertaining To The Monopoly Issue. 


| 
6. Issue No. 1 read as follows: 


"To determine whether a grant of the ap- | 
plication of WHEC, Inc. would result in a con- 
centration of control of the mass media of com- 
munication contrary to the public interest." | 
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The Commission has stated in its decisions upon other cases that the 
question of diversification of media of communication has a double aspect: 
(1) the question of diversification in the locality involved 


[ 2210] 


and (2) a comparison of the total mass communications ownership with- 


out restriction to the community in question. Radio Fort Wayne, Inc., 


9 RR 1221. It would appear from the conclusions in the Commission's 
Decision in this case that it has not given as great weight to either of 
these aspects of the question as it has to what it regards as evidence 
that despite the control of a multiplicity of media in areas outside the 
locality involved a concentration of control or dominance has not been 
attained in those areas. 


%. The Commission in paragraph 6 of its conclusions states that 
the Commission has implemented Congressional policy against monopoly 
in the field of radio broadcasting, inter alia, by the adoption of the mul- 
tiple ownership rules and points out that there is no overlap of the Grade 
B contours of the television stations controlled by Gannett nor overlap of 
the primary service contours of the Gannett standard broadcast stations. 
Although dutifully ‘listing the many media controlled by Gannett, the Com- 
mission gave no great weight to such multiplicity of interests, apparent- 
ly because such ownership was not found to violate the multiple owner- 
ship rules. The protest was not based, however, upon violation of 
those rules and the Court, in reversing the Commission's action upon 
the protest and remanding the case for hearing, did not ground its reason- 
ing upon a need for consideration of possible violation of rules but upon 
threatened monopoly control contrary to the public interest. The Com- 
mission likewise, in framing Issue No. 1 pursuant to the Court's remand, 
made no reference to the multiple ownership rules. 


[ 2211] 
8. As the Court readily discerned, the primary question with 
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respect to the Gannett Company's control of the media of communication 
related to concentration of control contrary to the public interest in the 
Rochester area, Rochester being the principal city to be served by Chan- 
nel 10. The Commission apparently lost sight of the fact that the 
protestant operates his station and conducts his business in Rochester 
and that the protest was found acceptable by the Court only because 





protestant operated a station in Rochester in competition with the stations 
authorized to WHEC and Veterans by the grant of March 11, 1953. The 
Commission allowed its judgment in considering this aspect of the ques - 
tion to be swayed by an avalanche of statistics concerning the circulation 
of other newspapers and periodicals in other areas, as well as the 
Rochester area, and by incompetent testimony concerning broadcast 
signals from other stations at substantial distances from Rochester. It 
failed to look through the smoke screen and to consider the effect upon 
the people of Rochester, who are dependent upon the Gannett newspapers 
for coverage of local issues and largely even national and international 
issues. The salient fact regarding the influence of the Gannett news- 
papers in Rochester, as well as in upper New York State, is not that the 
daily and Sunday circulation of the Gannett newspapers in up-state New 
York represents 27.31% and 18.94%, respectively, of the total news- 
paper circulation. The important fact, and one to which the Commission 
failed to give proper weight, is the fact that the Gannett organization 


publishes the only two daily newspapers published 
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in Rochester or its environs and, since it has been operating its televi- 
sion station in Rochester, has also operated two of the broadcast stations. 
In this connection, it should be noted that the Gannett influence was ex- 
tended by the Commission's action of March 11, 1953, not only to a tele- 
vision station operating one-half time on Channel 10 but to the station 
operating the other one-half of the time and, indirectly, to the radio 
station operated by the company sharing time on Channel 10, as will be 
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more fully developed hereinafter. 

9. Although the record shows that some other newspapers origi- 
nating outside the Rochester area circulate in that area, it was not shown 
that any of those newspapers or periodicals give any attention to local is- 
sues or have any influence in the formation of public opinion. Further- 
more, the Commission cannot seriously believe that a German language 
newspaper of small circulation and a newspaper which exists for the 
purpose of publishing legal notices have any serious effect upon the public 
opinion in the area. The same is true of certain weekly newspapers 
published in Rochester, one being the Catholic Courier J ournal and 
another the Jewish Ledger. Despite the evidence concerning other 
publications either published in Rochester or circulating in Rochester, 
the fact remains that more than 90% of the newspapers circulated in 
Monroe County, in which Rochester is located, are Gannett newspapers. 
There is nothing in the record to show the extent to which the readers of 
Rochester and the surrounding area rely upon any of the non-Gannett 
publications for information 
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upon local, regional or even national issues. Undoubtedly, most of 
those who subscribe to newspapers published in former home towns or 
publications appealing to a specialized group also purchase copies of ore 
or both of the two daily newspapers, both of which are published by 
Gannett. Consequently, it is probable that the circulation of Gannett 
newspapers among the reading population is nearer 100% than 90%. 

10. The Commission erred in failing to adopt findings proposed 
by Federal in Paragraph 8 of its proposed findings of fact and conclusions 


of law concerning the proportion of the circulation of Gannett newspapers 


in the counties surrounding the City of Rochester. In Monroe County (in 
which Rochester is located) and in seven other counties the circulation of 
the Gannett newspapers exceeds that of all other newspapers. In seven 

other counties the Gannett circulation is from 14.35% to 49.42% of the 
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total circulation. (WHEC Exhibit No. 1) Inasmuch as the non-Gannett 
newspapers whose circulation was included in the total newspaper circula- 


tion in the various counties ranged from 13 to 30 (Monroe County) in 





number, it is apparent that Gannett’s Rochester newspapers, which had 
the largest circulation in almost all counties, had the greatest oppor- 
tunity to influence public opinion even where they did not have the largest 
percentage of the total circulation (WHEC Exhibit No. 4). Of the 20 
newspapers shown to have circulation in the 10 counties wholly or partly 
encompassed by the Grade B contour of the Gannett television station, 
WHEC-TV, the only such daily newspapers published ! 
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in the area in addition to the Gannett Rochester papers are four papers 
published in small towns in the area and two papers of small circulation, 
one being published in the German language. Two papers are published 
in Buffalo, six in New York City, and two inSyracuse. The evidence 
shows that the circulation of most of the weekly publications found to 





have circulation in the area is less than 2,000 and it is obvious from the 
fact that most of these weeklies are published in small towns, that their 
circulation would be in those towns, some of which are actually outside 
the WHEC-TV Grade B contour (WHEC Exhibits No. 3and 4). The Com- 
mission failed to make note of these facts in its Decision, though re- 
quested by protestant to do so (paragraphs 4-6 of Federal's reply to 
proposed findings). These facts should have been considered by the 
Commission, along with the fact that the Gannett Company owned a 
controlling interest in 19 daily newspapers, one semi-weekly and one 
weekly newspaper, the trade areas of all but 3 being in the up-state New 
York area, as the Commission found in paragraph 16 of its findings of 
fact, in determining the extent of the concentration of control of the 
Gannett Company. 
11. The Commission based its conclusion that the grant of the ap- 
plication of WHEC, Inc. would not result in a concentration of control 
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contrary to the public interest in part upon a finding that the Gannett 
broadcast facilities have substantial competition in the areas to be served 
by WHEC-TV. As with respect to the newspapers, however, the impor- 
tant area to be considered is the City of Rochester, since it is the prin- 
cipal city to be served and by far the most populous area to be considered. 
WHEC's engineering witness testified 


[ 2215] 
that a signal of 10 mv/m or more, except in suburban residential areas, 


would be necessary to provide acceptable service to the City of Rochester 


from AM stations, and a signal of 50 microvolts or better would be neces- 
sary to provide such service to Rochester from FM stations. He stated 
that he believed that the Rochester stations were substantially the only 
stations serving the City of Rochester by those standards (Tr. 735). 
While, as the Commission found, numerous other stations deliver signals 
of some character to varying parts of the area within the Grade B contour 
of WHEC-TV, there is nothing in the record to show the extent of the serv- 
ice provided within the definition of the Commission's standards. It is 
not even certain that all of the signals can be received in the area, since 
the engineering data did not take into account what interference, if any, 

is caused to those stations within the area. Thus six standard broadcast 
stations, two FM stations, and one television station were serving the 
City of Rochester on March 11, 1953 (Tr. 58; WHEC Exhibit 3). Some 
other parts of the area receive some service from some stations but the 
record provides no information as to the nature of the service and it can- 
not be assumed that they provide the Gannett broadcast facilities with sub- 
stantial competition. Being located either in small cities within the area 
or in distant cities, there is no basis for concluding that they provide any 
competition. Though the exhibits purporting to show the "services" in 
the WHEC-TV Grade B area are almost undecipherable, even to the 
witness who prepared them, it is apparent that many of the stations whose 
signals were listed as being 
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delivered in the area reach, if they are not subject to interference, only 





minute parts of the area. The witness estimated, for example, that sta- 
tion WBTA would cover approximately one or two per cent of the area, 
WGVA would cover about the same percentage, WSYR about three or four 
per cent, etc. (Tr. 738-739). Numerous other Stations, such as WJIL, 
WEBR, WHLD, WWHG, WLEA, WHCU, WNDR, WMBO, cover extreme- 
ly slight portions of the WHEC-TV service area in the daytime and the 
situation is the same with respect to the nighttime services. The esti- 
mated service contours of station WDDG, WJTN-FM, WSYR, WHEC-TV, 
WBUF, among others, cover only small areas within the WHEC -TV 
contour. It cannot be assumed that any of the stations, other than those 
located in Rochester, compete with the Gannett stations, WHEC and WHEC- 
TV. The Commission cannot assume that stations located at such cities 
as Buffalo and Syracuse, for example, deal in any manner with Rochester 
problems or problems of the area surrounding Rochester even though they 
may deliver signals into parts of the area. The Commission well knows, 
furthermore, that residents of a city normally tune to stations in their 
own community, the stations from which they can receive the clearest 
signal as well as the programs dealing with their local interests, featuring 
local personalities and advertising products locally sold. It erred, there- 
fore, in placing any measure of reliance upon such testimony and departed 
capriciously from the basic principles previously accepted regarding 
measurement of service. | 

12. Another ruling that the Commission should reconsider, in con- 
nection with Issue No. 1, is the ruling sustaining objections to questions 
directed to whether or not Gannett had, on several occasions, : 

[ 2217] 

filed applications for new stations and then abandoned the applications or 
the authorizations (Tr. 370-377). The Commission held (footnote 22, 
page 22) that the questions were irrelevant to the issues. These questions, 
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which were designed to show as a part of a pattern of threatened monopoly 


a practice of blocking other poteatial licensees from obtaining stations that 


would compete with Gannett radio stations or newSpapers, should have 
been permitted under Issue No. 1. The Commission was free to consider 
any matter bearing on the qualifications of the licensee or the required 
finding of public interest, convenience and necessity. The fact that WHEC 
and Veterans were able to prevent immediate construction on available 
UHF channels until their own VHF operations made such stations econom- 
ically unfeasible is attributable to the error in making the quick grants on 
Channel 10. Later consideration of the effects of intermixture make the 
recitation (paragraph 19 of the Decision) of UHF channels as possible 
competition irrelevant. 

13. The Commission has expressed on numerous occasions its 
opinion that a broadcast station should, as a part of its service to the 
public, make its facilities available to candidates for public office, and 
both the Communications Act and the Commission's Rules provide guidance 
in the matter of such broadcasts. It is well known to everyone, including 
the Commission, that newspapers also provide intensive and extensive 
coverage of political campaigns, party platforms and political activities. 
The Communications Act and the Commission's Regulations provide rules 
designed to assure fair and equal treatment to all candidates. No such 
statute or regulations cover newspapers, of course, and it is not sug- 
gested that the Commission should select licensees upon the basis of 
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the political affiliations of newspapers. However, the Commission has 
enunciated in many of its decisions a preference for diversification of the 
mass media of communication. This policy is founded in the belief that 
"the widest possible dissemination of information from diverse sources 
and the promotion of competition is in the public interest." WHDH, Inc., 
22 FCC 761, 875; 13 RR 507. It is difficult to imagine any type of infor- 
mation which it is more important that the public be able to receive from 
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diverse sources than that pertaining to political candidates and news that 


may immediately or later influence a citizen's opinion on political issues. 
Nevertheless, the Examiner sustained objections to questions designed 

to elicit information as to whether or not the Gannett newspapers had a 
policy favoring one political party or another and the Commission con- 
curred in the Examiner's ruling. Though counsel for protestant stated 
that he was concerned solely with the question of whether there is any 
other form of communication of importance which conveys political news 
and viewpoints to the people of Rochester other than the Gannett news- 
papers (Tr. 342), the Hearing Examiner persisted in claiming to believe 
that the purpose of the question was to somehow effect a decision of the 
case upon the basis of the political affiliation of the newspapers (Tr. 150- 
157, 338-343). The Commission denied protestant's exception to the 
Examiner's ruling with the inadequate explanation that the Initial Decision 
adequately reflected the evidence. The Examiner's rulings precluded 





the development of the evidence. It is submitted that no greater dis- 

service to the public can result from a monopoly or concentration of 

control of mass media of communication than the presentation « of a one- 

sided view of the political issues, whether the view is Republican, Demo- 

cratic, or otherwise. The Commission erred in | 
[ 2219] 

concurring in the ruling which prevented protestant from developing this 


facet of the Gannett monopoly. 





14. The Commission in determining that the record in this proceed- 
ing does not support a conclusion that the grant of the application of WHEC, 
Inc. would result in a concentration of control contrary to the public in- 
terest concluded, upon the basis of testimony of the Executive Editor and 
Executive Vice-president of the Gannett Company, that the rates and 
editorial policies of the Gannett papers are independent of the central 
Gannett Office (paragraph 8 of conclusions). The central office, located 
in Rochester, houses the Director of Advertising, the Director of Circula- 
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-tion, Executive Editor, Treasurer, General Manager, Executive Vice- 
president and the President of the company. The Commission made a 
finding that the only function of the Executive officers is to co-ordinate, 


counsel, advise and work with the local managers and editors of the 23 


Gannett newspapers located in 18 cities in 4 states. Executives in the 
central office in Rochester are in constant touch with the local managing 
editors, who are hired and fired by the central office (Tr. 331). Annual 
or semi-annual conferences with all of the executives are held and a 
weekly house organ, The Bulletin, goes from the Executive Editor in 
Rochester to all of the newspapers. The Commission found, in accord- 
ance with statements of Gannett officials, that the Bulletins do not give 
any editorial direction to the newspapers and that the Gannett Company 
follows a policy of "local autonomy" for each of the papers. It is sub- 
mitted that the Commission, however, is naive, to say the least, if it 
believes that the opinions of the executives in the central office as ex- 
pressed in conferences and in The Bulletin have no influence upon the 
editors of the newspapers, regardless of their location. If none of the 


Gannett enterprises can carry 


[ 2220] 
liquor advertising, as the Commission found (paragraph 37), they can be 
restricted as to other policies. Attention was directed by protestant in 
paragraph 28 of its proposed findings of fact to the opinions expressed by 
top executives of the Gannett Company, including Frank E. Gannett, ina 
Bulletin dated May 15, 1952, concerning a Congressman who was under 
consideration for re-election to office. The Commission's only finding 
with respect to the Congressman was a finding that the May 8, 1952, issue 
of TheBulletin told how the Binghamton Press, a Gannett newspaper, 
handled news concerning the Congressman. It is submitted, however, 
that the opinions expressed by top Gannett executives concerning the 
Congressman and the manner in which he should be treated by the news- 
papers demonstrates the means by which the local editors can be influenced 
by the central office. The fact that the incident involves a political candi- 
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date is only incidental; it is obvious that the central office can exert its 
influence similarly with respect to other matters and policies. | Plainly, 
the Commission erred in concluding that the rates and editorial policies 
of the Gannett papers are independent of the central Gannett office. That 
the policies are not altogether palatable is shown by the attached resolu- 
tion of the Common Council of the City of Utica. The advertising com- 
plained of has been enforced by the Rochester papers also in times past. 
15. The Commission concluded, in connection with Issue No. 1, 
that the. record evidence failed to establish that there had been suppres- 
sion of news by the Gannett Rochester newspapers. Protestant attempted 
to prove by several incidents, through witnesses, that there had been 
such suppression or slanting of the news. One of the 


[ 2221] | 
incidents involved the New York State School for Mentally Defective Chil- 
dren. The witness, the publisher of a weekly magazine in Rochester, 





testified that from 1951 until about 1954 he was active in exposing through 
his magazine improper conditions in the institution and that he had of- 
fered in an editorial to "quote no more news about the State School if the 
Gannett papers would pick it up and carry on" (Tr. 160). All that the 
Gannett newspapers ever published about the matter, however, was the 
report of the grand jury. While the grand jury exonerated the manage- 
ment of the institution and found certain serious charges made concerning 
it not proven, the witness claimed credit for reforms that were instituted 
and improvement of conditions (Tr. 159). The publication of the findings 





of the grand jury by the Gannett newspapers, of course, contradicted the 
testimony that the papers published nothing about the charges. It is sub- 
mitted, however, that failures of a newspaper having a monopoly ina 
community can result from its relaxed attitude toward public wrongs, 
since it has no competition, and from unwillingness to publish news, or 
to investigate reports, when to do so might result in incurring the enmity 


or displeasure of officials or others in the community. Another incident 
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involved the Rochester State Hospital, of whose Board of Visitors Mr. 
Gannett's mother-in-law was president. The witness testified during 
his first appearance on the witness stand that two people had been 
murdered at this institution and the Gannett papers had published nothing 
of the facts. Upon his second appearance, he testified that since his 
first appearance on the stand he had recalled that the newspapers were 
not being published during the period in question 


[ 2222] 
because of a strike. It was shown that a number of articles about con- 
ditions at the hospital were published after the newspapers resumed 
publication. 

16. A third incident involved difficulties which the Holland Furnace 
Company had with the Federal Trade Commission because of its sales 
methods. The gist of the testimony of a witness, Mr. Corey, was that 
the Gannett newspapers published nothing about the difficulties because 
the Holland Furnace Company was an advertiser with Gannett. It was 
shown in rebuttal that a small item was published in the Democrat and 
Chronicle regarding the FTC hearing. The article consisted of three 
sentences and was surrounded on three sides by advertisements. It was 
also shown that an item regarding the Holland Furnace difficulties with 
the Office of Price Stabilization two years earlier was also published in 
the Times-Union (WHEC Exhibit 8). Another incident concerned a 
plumbing error which occurred in a department store that advertised in 
the Gannett newspapers and which resulted in the death or illness of a 


number of people. An employee of Gannett testified that he searched 


the files of the Gannett organization and of the public library and made 
other investigations but found no information regarding the alleged inci- 
dent. It is possible to speculate concerning the failure of the employee 
to find any information relative to the matter. The facts, however, are 
that one witness testified under oath that the incident occurred and another 
testified that some 25 or 30 years later he was unable to find any evidence 
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of it. It is submitted that the rebuttal evidence did not disprove the testi- 
mony of the first witness. | 


[ 2223] | 

17. The suppression of news or the slanting of news to serve the 
purposes of the publisher is very difficult to prove under any circum- 
stances. When the proof must relate to incidents at least four years old, 
they are more difficult to prove. In any event, the testimony concerning 
the four incidents described above, together with evidence that the Gannet 
newspapers persistently published the WSAY programs ina manner pre- 
judicial to protestant (see paragraph 43 of the Commission's Decis ion) 
and otherwise treated him unfairly indicates that the Gannett organization 
is not entitled to the completely clean bill of health that the Commission 
gave it. | 

18. In Clarksburg Publishing Company v. Federal Communications 
Commission, 225 F 2d 511, a protest case, the Court said that in view of 
the wide-spread interests that the applicant had in the radio, televisi ion 
and newspaper fields in the area involved it was difficult to understand 
how the Commission could have concluded that the grant of the application 
would not result “in an unlawful concentration of control or any monopoly 
of the media for mass communications in the West Virginia area." The 
applicant in that case did not have nearly the wide-spread interests that 
Gannett is shown by the record in this case tohave. As Judge Bazelon 
pointed out in his dissent in the case of Allentown Broadcasting Company 
v. FCC, 13 RR 2025, protection of the public interest is not assured 
merely because an applicant has not yet exploited its monopoly position 





and promises not to exploit its enhanced monopoly. In the McClatchy 


case the Hearing Examiner considered the diversification factor 


[ 2224] 
unimportant because he determined that McClatchy's long history disclosed 
no tendency toward monopolistic practices and because McClatchy had 
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considerable competition in the broadcasting and telecasting fields. The 
Commission rejected the Examiner's recommended decision, however, 
and considered the diversification of control factor to be determinative in 
the proceeding. An appeal was taken and the Court sustained the Com- 
mission. McClatchy Broadcasting Company v. FCC, 13 RR 2067. In 
the Mansfield Journal case, 180 F 2d 28, the Court, in sustaining the Com- 
mission decision, which was unfavorable to the Mansfield Journal, pointed 
out that monopoly in the mass communication of news and advertising is 
contrary to the public interest, even if not in terms proscribed by the 
anti-trust laws. All of these decisions point to the fact that evidence 
concerning monopolistic tendencies, threatened monopoly or concentra- 
tion of control should be weighed most carefully and that the Commission 
has a duty to protect the public from excessive concentration. Freedom 
of speech and press can be destroyed by economic means as well as by 
political means. ‘The Commission wasarbitrary in weighing these factors. 


C.. The Time-Sharing Agreement : FE Rattci 
19. _WHEC and Veterans agreed upon a time-sharing arrange- 


ment which essentially provides, though there are variations with respect 
to Sundays and Saturdays, for operating each station on alternate days. 
from opening until an early evening hour, or from the early. evening. hour 
until closing. Thus a daily program can be heard every day on the chan- 
nel, be the program local or network, only if both stations are agreeable 
. to it. Furthermore, if the operating hours of a station terminate: before 
a: program, such as a public event or a 


| [ 2225] 


ball game, can be completed, the public can only receive the remainder 


of the program if the other station is agreeable to continuing the. broad- 
cast... It is obvious that the. two stations are unable to provide the same 
independent service as if each station operated full time. _ It- was admitted 
on the record that certain types of programs could not be. carried by the 
stations because of the staggered hour schedule (Tr. 473-475). The 
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Commission, however, dismissed this evidence by concluding: "How- 
ever, there have been no instances when WVET was unable to present its 
scheduled programs." It cannot be denied that WVET-TV, also WHEC- 
TV, can obtain programs that can be broadcast in place of those which 
cannot be broadcast because of the share-time agreement. This does not 
refute the fact that the stations do not have the complete freedom that full- 
time stations have in selecting available programs. The Commission 
cited in its own conclusions reasons why share-time operations "do not 
represent a healthy situation and are not to be encouraged.” At the same 
time, it concluded that there is no evidence in this record that the un- 
healthy conditions which have occurred in some cases exist in this instance. 
Of course, it can be expected that WHEC and Veterans would not permit 
such conditions to become obvious during a period when their grants have 
not become final. In any event, the fact that difficulties have not yet 





arisen does not provide assurance that they will not. The Commission 
can protect the public against their occurence only by refusing to author- 
ize such arrangements. The Commission records show four other share- 
time arrangements have been authorized by the Commission in : 


[ 2226] | 
television broadcasting and that in each of those instances the pairs of 
stations were consolidated into one station in a relatively short time (see 
paragraph 2 of Federal's conclusions in its reply to the proposed findings 

of WHEC and Veterans in this case). Undoubtedly, the prediction that 
Federal made in its protest to the grant of March 11, 1953, to the effect 
that Gannett would eventually control the entire channel if the grant were 
allowed to stand would have been proven accurate by now if the/ grant had 





not been involved in litigation throughout the period since it was made. 
20. The Commission in its conclusions found that there was no 
showing of lessening of competition between the standard broadcast sta- 
tions owned by Veterans and*WHEC. It is significant that it did not 
find that there is competition between the share-time television stations 
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operated by Veterans and WHEC. In fact, the Commission throughout 
its Decision appears to regard WHEC-TV and WVET-TV as one station. 
While there would be no more competition on Channel 10 if it had been 
granted on an unlimited-time basis to one applicant, the lack of such 
competition between WHEC-TV and WVET-TV shows that the Gannett 
influence in the Rochester area extends farther than that represented 
by ownership and control of the only daily newspapers, one full-time 
radio station and one part-time television station. Furthermore, it is 
placing too much faith in human nature to expect two licensees operating 
television stations in harmony to compete very strenuously against one 
another in the standard radio field. 


[ 2227] 
21. Another reason why the Commission should reconsider its 


Decision and find the share-time arrangement between WHEC and 
Veterans in contravention of its policies and contrary to the public 
interest is that it makes possible two prime network affiliations on one 
channel. Competent authorities have stated on so many occasions that 
the failures of UHF stations to operate successfully, and failures of 
holders of construction permits of UHF stations to construct the stations 
authorized, has been due in great part to inability to secure network 
programs that it is common knowledge in the broadcasting industry. 

The Commission's allocation tables show that two UHF television chan- 
nels are allocated to Rochester. The Commission's records also show 
that a construction permit has been outstanding for a station to operate 
on Channel 15 for several years but the station has never been con- 
structed. Furthermore, a grant was made for a station to operate on 
another UHF channel and the permit was abandoned. Because of sharing 
one channel, both Veterans and WHEC have prime network affiliations 
with the television networks of both Columbia Broadcasting System and 
the American Broadcasting Company. Of course, the standard network 
affiliation agreements had to be modified somewhat because of the 
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limited hours of operation of each station. Such concentration’ must be 
considered an inefficient use of network programs when there are other 





channels allocated to the community. 


22. Stations WHEC-TV and WVET-TV were shown to have 
the same rates for national advertising and to have in effect a combined 
quantity discount device which could only be tolerated by reason of ne- 
cessity (Tr. 525-526). For all of the above reasons, the Commission 
should reconsider and conclude that the share-time agreement contra- 


venes its policies. 


[2228] | 
D. The Economic Injury Issue | 


23. Federal noted exceptions on the record (Tr. 705) and 
in its Exceptions to the Initial Decision to the Examiner's ruling upon 
objections to Federal's attempt to induce testimony concerning financial 
losses by Federal and upon the motion to strike from the record such 
testimony as was submitted. Federal now asks the Commission to re- 
consider its denial of those exceptions. | 


24. Although the Commission determined that Federal had 
standing to protest the grant of March 11, 1953 only because it alleged 
economic injury as a licensee of its Station WSAY, the Hearing Examiner 
excluded testimony relative to such injury, or concerning the financial 
operations of the protestant either prior to the protested grant or after 
the stations authorized by the said grant began operation in competition 
with protestant's station. Testimony received in the record subject to 
a motion to strike was subsequently stricken and the witness (Mr. Brown, 
the president, general manager, and sole stockholder of Federal) was 
not permitted to testify to further facts along the same line. The Exami- 
ner's ruling was based on the fact that there was no specific issue among 
those delineated by the Commission for determination by the hearing 
which related to the economic aspect of Federal's protest (Tr. 704). 
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The Commission concurred (paragraph 68) in the Examiner's ruling 
based on irrelevance and also ruled that the evidence offered would be 
incompetent to establish the allegation that WSAY was unable to secure 
sufficient advertising revenue because of the Gannett monopoly. By 
denying 


[ 2229] 
Federal's Exception No. 18 it denied protestant even the right to show 
that the Gannett media in the Rochester area--two newspapers, a 
standard broadcast station, and a television station--even competed 
with Federal's Station WSAY. 


25. Though aware that there have been cases before the 
Commission where the protest alleged economic injury and the issues 
defined for determination by the hearing included a specific economic 
injury issue, which was not included in the issues in this case, protestant 
is still free to argue, and does insist, that the testimony was relevant 
to Issue No. 1, relating to concentration ofcontrol of mass media by 
the Gannett Company contrary to the public interest. The Court said 
that the Commission was free to consider in the ordered hearing any 
issue bearing on the required finding of public interest, convenience and 
necessity, and Section 309(c) of the Communications Act of 1934, as 
amended, gave Federal the right to protest because it could claim, as 
it did claim, that economic injury to itself would result from the im- 
provident grant made by the Commission. It is inconceivable that the 
Congress or the court intended an incongruity such as that which results 
from holding a hearing on the protest without considering evidence re- 
lating to the economic injury arising from monopoly. True, Federal did 
not petition the Commission to enlarge the issues by specifying a par- 
ticular issue on economic injury related to legitimate competition by a 
television station on Channel 10. Under a fair reading of Issues No. 1, 
2, 3, and 6, the protestant had legitimate reason to believe it could pre- 
sent evidence of the economic effect upon its operation, the operations 





i 
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of other Rochester broadcasters and of potential broadcasters , both 





television and radio, of the monopolistic control that the Gannett organi- 


| 
| 


zation acquired and 

[ 2230] | 
exercised overnational and local advertisers. The evidence available as 
to the transfer of networks from affiliation with Federal implied the 
loss of network revenue. Evidence of consistent preference of "faithful" 
advertisers in location of space in the newspapers and the proof of the 
policy of extending quantity discount rates to the combined spot and other 
advertising on the two supposedly separate television stations was suf- 
ficient foundation for the relevancy and materiality of the losses in 
revenue sustained by WSAY. It is unreasonable to believe that the pro- 
testant could have secured a written admission by Gannett that in agree- 





ment with Veterans it intended to absorb the entire profitable advertising 
market of Rochester and to control the rates to the exclusion of any suc- 
cessful competition. This intention can only be established by the overt 
acts and the effect upon the competitor and the advertiser. The Com- 
mission in connection with the reconsideration of its Decision should, 
therefore, accept the conclusions of the protestant or in the alternative 
should reopen the record and permit Federal to fully develop its evidence 
with respect to economic injury. : 


E. Commercial Practices of Veterans Broadcasting Company, Inc. 


26. Paragraph 10 of the Commission's conclusions deals with 
the evidence concerning commercial practices of Veterans and absolves 
Veterans upon the ground that the matters "were not of great derogatory 
moment at the time of the grant of the renewal applications, and no ad- 
ditional evidence with respect thereto was adduced at this hearing re- 





flecting so adversely upon the qualifications of Veterans as to disqualify 
it from being a broadcast licensee." It is clear, however, from past 
decisions of the Commission and the courts that the granting | of a renewal 
of license 
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after wrongdoing by a licensee does not insulate it against later unfavor- 
able action with respect to those same matters. KMPC, The Station of 
the Stars, Inc., 6RR1286; Broadcasting Service Organization, Inc. v. 
FCC, 84 U.S. App. D.C. 152, 171 F 241007; 4RR 2093; Rev'd 337 
U.S. 901. 


F. Participation Prejudicial to Protestant in Commission Actions 


27. It should be clear that neither the United States Court of 
Appeals for the District of Columbia Circuit or the Commission has 
previously passed on the merits of the share-channel grants on Channel 
10 in Rochester to Gannett radio and newspaper chain and to Veterans 
Broadcasting Company, Inc. The Court, in its decision of July 28, 
1955, was primarily concerned with the facts then before it with a de- 


termination as to whether the Commission had erred in reversing itself 


and denying Federal's protest to the grant. It found the Commission 

in error, and said: "For the reasons given, we think that a broad re- 
opening of the case is called for by appellant's protest."' The Court fur- 
ther said: 


"We need not here consider whether each of these 
additional allegations, taken separately, is stated with 
sufficient particularity. For, as we said in Clarksburg, 
once a protestant--as here--has shown sufficient grounds 
to require the holding of the hearing prescribed by Section 
309(c) of the Act, the Commission is free to consider any 
issue bearing on the qualifications of the licensee or the 
required finding of public interest, convenience and necessity; 
it is not limited to issues raised by the protestant. In the 
present case the Commission should not conclude its hearing 

until it has built up a record sufficient to support its final 
conclusions. The speed with which it made its grant to the 
intervenors seems to us to require that it now act with par- 
ticular care in its re-examination of the matter. That 
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re-examina- 
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tion should include an appraisal of the arrangement 
for joint operation by the intervenors, with refer- 
ence not only to its effecton programming but the 
original applications and the initiation of the 


joint project." 


The Commission itself had no knowledge of the essential criteria of the 
two applications of WHEC and Veterans on March 11, 1953, when the 
share-channel grant is purported to have been made. | 


| 

28. It is now known, from the testimony of former Commis- 
sioner Frieda Hennock, before the special Subcommittee on Legislative 
Oversight of the Hause of Representatives Committee on Interstate and 
Foreign Commerce, that the minutes of the meeting of March 11, which 
controlled the Court, by its own statement, as to the validity of the ac- 
tion on that date, were not the true minutes but were, in fact, revised 
subsequent to their initial circulation so as to indicate that Commissioner 
Hennock was not participating. It is to be noted that the Commission did 
not adopt these revised minutes until August, 1953, at which time Chair- 
man Walker, who had voted against consideration on March 11 , was off 
the Commission. Under questioning by the Chairman and Counsel of 
the Congressional Committee, Miss Hennock testified that, in the mass 
consideration of 48 grants, of which Channel 10 in Rochester was one, 
on March 11, the Commission had nothing before it but an oral staff 
presentation in the Commission session, and that she protested and ob- 





jected to any of the grants being made because neither she nor the Com- 
mission could know what she was voting for (Tr. 4292). Miss Hennock 


further stated emphatically: "IT never voted for this grant." She pointed 


out that the attempt by three commissioners to consider the grants on 
March 21 was in violation of the Commission's internal rule which 
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called for afive-day notice of an agenda before vote and the distribution 
of "flimsies,” giving the details of cases to be voted on, so that the 
Commissioners might vote intelligently (Tr. 4296). Miss Hennock said, 
"T voted not to bring the entire matter up. I voted against all 57 grants." 
(Tr. 4297) It is now clear that the correction of the mimeographed 
stencils from which the original minutes were made incorrectly reported 
the facts as to the vote of Miss Hennock; that the actual vote of the six 
Commission members present (one, Commissioner Webster, was absent 
in Europe) was: Chairman Walker, Commissioner Merrill and Commis- 
sioner Hennock present and voting against consideration at that session 
of the Commission and three commissioners--Hyde, Sterling and Bartley 
--voting to grant. 


29. As pointed out by the Congressional Committee , Com- 
missioner Hennock was definitely present, she definitely voted against 
consideration and, in fact, prepared and filed a dissenting opinion. This 
split of the Commission was verified on the succeeding day on a motion 
for reconsideration, which was said to have failed by a 3-to-3 vote. It 
is to be noted that, on the return of Commissioner Webster, the absent 
commissioner, a majority of the Commission granted Federal's protest 
on April 30, 1953, and it was only after Chairman Walker and Commis- 
sioner Merrill were off the Commission, by reason of failure of re- 
appointment, that the Commission, on July 27, 1953, reversed itself 
and dismissed the protest on a ground subsequently held invalid by the 
Court. 


30. The gravity of the issues in this proceeding and the 
irregularity of the initial actions requires disclosure of the subsequent 
findings and votings of the Commission on the rulings of the Examiner, 


the adequacy of the hearing and the conclusion as to monopoly. 


[ 2234] 
31. Throughout the presentation of the case before the 
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Examiner, one of the counsel for the Gannett organization and WHEC, 





Inc. , was Thomas J. Dougherty. The Examiner's Initial Decision was 
released on August 6, 1956. Federal filed exceptions and Mr. Dougherty 
participated in the response to those exceptions. In spite of the urgency 
of this case and the fact that the denial of injunctive relief by the Court 
was predicated upon accelerated consideration, the oral argument was 
not held until March 11,1957--four years to the day from the time of the 
original grant. At this time, Commissioner Lee had become a member 
of the Commission and heard the argument. Some six months later, on 
September 5, 1957, when the vote was taken, Commissioner Lee was 
absent. On December 30, 1957, Mr. Thomas J. Dougherty, of counsel 
for Gannett throughout the proceeding, went on the staff of the Commis- 
sion as legal adviser to Commissioner Lee. When the opinion was 
finally received from the report-writing section of the Commission, 
Commissioner Lee's vote is recorded to affirm the Commission’ S$ ac- 
tion of March 11, 1953, and for the Decision of which reconsideration 

is now sought. The action of Mr. Dougherty in terminating a relationship 
with an important communications law firm, long counsel for the Gannett 
interests, to accept confidential employment as an adviser to Commis- 
sioner Lee is so highly prejudicial as to indicate that, on reconsidera- 
tion, Commissioner Lee, who had never previously participated in con- 
sideration of the issue until the final vote on the Decision, should dis- 
qualify himself. : 


32. The crucial vote of the Commission, which dominated 
the staff presentation of the opinion, was that of September 5, 1957. At 
that time, Commissioner Mack, whose first contact with the case was 
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his presence at the oral argument on March 11, 1957, voted to affirm. 
During the oral argument, Commissioner Mack demonstrated a complete 
absence of comprehension of the share-channel issue, asking: such ques- 
tions as the following: | 
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"Commissioner Mack: Let me ask you this question: -- 
"Mr. Wall: Yes, sir. 
"Commissioner Mack: How far do you think you can 
legally split a license? Could you put it on an hourly 
basis? I mean could you have, if you operate 14 hours a day, 
14 people participating in that?" Tr. 1084 
x oe 
"Commissioner Mack: Well, I'm just getting at this: 
What is your opinion? If you issue a license for a 
channel 10 in Rochester, how many different entities can 
you have operating that channel during the day?" Tr. 1085 


* * 


"Commissioner Mack: Suppose you had 14 people 
applying for this thing jointly. What would you say about 
that ? 

"Mr. Wall: As to whether they could divide it up 
and own a portion of it? 

"Commissioner Mack Yes. I could r run from five 

i fe) clock in the morning till seven and. -- | 

| "Mr. Wall: Sir, the Commission might conclude--I 
don’ t know what they--I'm frankly not prepared to answer 
the question. 

"Commissioner Mack ‘Well, ‘do you think this is a 
good practice? . 

. "Mr. Wall: Sir, I think that the present practice i is 


: a a good practice because I think it's consistent with the Act and 


3 ‘Commission’ s rules, and I know of no policy against it. 
"Commissioner Maclc That's fine. I'm just asking 
you that. My Tr. 1086 
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| 2236] 
"Commissioner Mack: Well, it's the same thing. : 





You issue one license for Channel 10. Now, you might — 
issue two licenses for different times, but you can't : 
issue another frequency there ,can you? 
"Mr. Wall: Sir, there is one frequency. 
"Commissioner Mack: That's right. 
"Mr. Wall: But there are two licenses. And I 
suppose that you could reach a case that's not before 
us where one of the two might open the license--that 
might raise public interest questions. They might not 
be doing their job. And it's theoretically possible. 
But this is not the case here. 
"Commissioner Mack: Why don't these people 
join up and run the same station? 
‘Mr. Fletcher: Both have radio stations. 
"Commissioner Mack: They run into multiple 
ownership rules? Is that right? | 
"Mr. Wall: No, they would not, sir. Neither of | 
them would even come close to the maximum number. 
"Commissioner Mack: Do you operate-- 
"Mr. Wall: Unier the Commission's policy. They 
both operate radio stations and they are independent. Now, 
presumably under the Commission's policy one would have 





to give up a radio station. 


"Commissioner Mack: Oh." Tr. 1087-1088 
* x * 


"Commissioner Mack (with respect to WTTG-TV in 
Washington, D. C.): If you issue separate licenses, I | 


am entitled to apply for a license for that time. (Re- 
ferring to present unused morning time). | 
"Mr. Wall: Yes, that's right, sir, if you had. Now, 
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I don't know what the facts are in Washington. I believe 
that the whole channel is licensed to one entity. 
"Commissioner Mack Yes, but you're talking 
about licensing to two people for the same channel. 


[ 2237] 

‘Mr. Wall: That's right. In Rochester, sir, you 
have two separate licenses on the one channel and they 
share time. Each one has half a channel, sir. 

"Commissioner Mack: You say that's proper? They 
don't run at the same ‘time? 

"Mr. Wall: No, sir. 

"Commissioner Mack All right. 

"Mr. Wall: But that's consistent with the Commis- 
sion's rules. 

"Commissioner Mack: I'm going to get my application 
in just as soon as I can get downstairs." Tr. 1088-1090 


’ “This colloquy, which was available to and must ‘have influenced the Com- 
“mission report-writing ‘staff, together with innumerable other matters 
disclosed in the Congréssional forum, would seem to indicate a need for 
reconsideration by the Commission at a “meeting in which Commissioner 
“Mack did not participate. ! 3 BG Rae aS 


33. According to the Commission’ s record, the vote on n ty De- 
cision in this case in September, 1957, was as follows: Commissioners 
Hyde, Bartley, Mack, Craven and Doerfer voted to affirm. Commis- 
sioner Lee, as heretofore stated, was absent. Commissioner Ford, 


newly appointed and who had not participated even in the oral argument, 
was absent. Immediately prior to Commissioner Craven's reappointment 
to the Commission on July 2. 1956, he had engaged in private practice of 
consulting engineering, as senior partner of Craven, Lohnes and Culver, 
“a respected and important Washington seen Tp Ee since 
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1949. Mr. George M. Lohnes, a partner in this firm, presented the 
engineering testimony for the Gannett interests. It was his testimony 
which constituted the basis of the Examiner's conclusion that there 
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was a plethora of radio competition reaching the general area served 
by the Gannett newspapers. From this, the Commission draws the 
conclusion: "It is thus apparent that the Gannett broadcast facilities have 
substantial competition in these areas. The error in the data and in the 
conclusion is demonstrated elsewhere. It is mentioned here only to 
show that Mr. Lohnes' testimony and his employment by the Gannett in- 
terests were crucial to the Decision. As previously stated, Commis- 
sioner Craven voted to affirm the Examiner's report on September o; 
1957. Subsequently, when the Final Decision came out , Commissioner 
Craven abstained because of his prior personal interest. By this time, 
the harm was done. The report-writing staff were aware that Commis- 
sioner Craven, admittedly the most skillful technical engineer on the 
Commission, had voted for the grant and had apparently sustained his 
partner's evidence. | 


34. If the votes of Commissioner Craven and Commissioner 
Mack are eliminated from the five voting to affirm, we would again have 
a three-man vote for affirmation. In the final vote on the order, if the 
votes of Commissioners Mack and Lee are eliminated, the votes in 
favor of affirmation would be those of Commissioners Hyde and Bartley, 
who had voted for Gannett since March 11, 1953, on every occasion, 


and Chairman Doerfer. : 


Reconsideration of the record and protest consistent with 


this petition is earnestly requested. 

April 14, 1958 Respectfully submitted, 

Of counsel: FEDERAL BROADCASTING SYSTEM, INC. 
Roberts Scars /s/ William A. Roberts 


600 Continental Bldg. By ! 
Washington 5, D.C. /s/ &. D. Johnston 
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Certified to: -- 
CITY OF UTICA 
DEPARTMENT OF LEGISLATION 


In Common Council, Utica, N. Y., 
April 2, 1958 


By Ald. Trino: WHEREAS, it has been known to the people of Utica 
that the Utica Observer Dispatch and the Utica Daily Press constitute a 
newspaper monopoly in the City of Utica, and 


WHEREAS, the dangers of such monopoly have become more ap- 
parent than ever in the last several months, and 


WHEREAS, the merchants and advertisers of our community have 
for years been forced to advertise in both morning and evening news- 
papers if they had to advertise in the only local newspaper available to 
them. 


WHEREAS; a recent decree of the Federal Court has prohibited the 
Kansas City Star. from such compulsory combined advertising and has 


prohibited discrimination as to space, placing of advertisements, and 
refusal to publish ads, _ 


NOW , THEREFORE,. BE IT RESOLVED, That the Corporation 
Counsel be: direeted to communicate with the Justice Department of the 
United:States Government requesting an investigation into’ the monopolistic 
practices of our local newspaper and request said Department to take such 
other measures ‘as may bé neceSsary to relieve the people and advertisers 
of this community from the unfair restrictions placed upon them by our 
local newspapers. 


[2240] - 


STATE OF NEW YORK, cIry OF UTICA ) 
SS Clerk's Office ee 


“Y hereby certify’ that I have ‘compared the foregoing copy of a 
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resolution of the Common Council with the record of proceedings of the 
Common Council of said City of Utica, duly made and on file in this 
office, and that the same is a correct transcript therefrom and of the 
whole of said resolution. 

In Testimony Whereof, I have hereunto affixed the Corporate Seal 
of said City, and subscribed my name, this 10th day of April, 1958. 
(SEAL) /s/ Anthony DeGironemo 
City Clerk 
(Certificate of Service) | 
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MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Craven absent; Commissioners 
Ford and Cross not participating. ! 


1. The Commission has before it for consideration (a) a petition 
for reconsideration or rehearing upon appropriate issues filed April 15, 
1958 by Federal Broadcasting System, Inc. (Federal) and (b) ' the follow- 
ing oppositions thereto: joint opposition filed April 24, 1958, by WHEC, 
Inc. (WHEC) and Veterans Broadcasting Company, Inc. (Veterans) and 
opposition filed April 25, 1958, by the Chief of the Commission's Broad- 
cast Bureau (Bureau). | 


2. By its decision adopted March 12, 1958, the Commission dis- 
missed Federal's protest against the 1953 share-time grants to WHEC 
and Veterans for operation on Channel 10 in Rochester and affirmed 
these grants. The subject petition rere te ORES or rehearing 
of this decision. | zs 


3. The procedural history of this case is set forth in paragraphs 
1 through 5 of the Commission's decision. Appendix A thereto notes the 
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Commission's rulings on petitioner's exceptions to the Examiner's 
Initial Decision. 

4. With its subject petition Federal challenges the Commission's 
March 12th action (a) on the general ground of "narrow interpretation” 
of certain issues resulting in exclusion of testimony favorable to Federal; 
“evaluation of evidence" and "selection of findings throughout the De- 
cision ... indicative of blindness to evidence favorable to protestant”; 
"misconception" of Commission duties to provide desirable diversifica- 
tion of media of mass communications because of the availability of "at 
least one potential applicant" willing to provide service free from 
"threatened monopoly" or "concentration of control of media of mass 
communications"; and a "short of arbitrary" determination to affirm the 
Commission's original March 11, 1953 share-time grant; and (b) with 
regard to specific matters, such as, i.e., errors in sustaining certain 
rulings of the Examiner; disposition of the issue of "threatened monopoly" 
or concentration of control of mass media of communications in the 


Rochester area and the relevancy thereto of testimony concerning “fi- 


nancial losses” suffered 


; : _ [2269-A]. . y 
= Federal; the question: of Veterans' qualifications; the soundness. of 
_ the Commission's judgment in authorizing the subject time-sharing.ar- 
rangement; the correctness of the Minute.of the Commission's meeting 
of March 11,.1953; and the prejudice flowing from the participation of 
Commissioners' Lee, Mack and Craven. - 


5. Federal's contentions advanced on a general basis ‘fail to» 
comply. with the requirement of Section 1.191(b) of our Rules (particulari- 
zation) and are thus not being considered. . Only to the extent that Fed- 
eral's general challenges. can be, related to the specific matters raised 
<7 DY, petitioner, are. these allegations, hereinafter dealt with (see paragraph 
7 et seq.,; infra), . In.passing we note-that petitioner’ 8 claim’ to’ considera- 
— asa. ‘potential applicant" was rejected by the. Court. Federal 
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Broadcasting Systems, Inc. v. FCC, 96 U.S. App. D.C. 260; 225 F 2nd, 
560 (1955); Cert. denied 350 U.S. 923 (1955) : 


| 

6. We have considered the matters submitted for our reconsidera- 
tion as set forth in the allegations and arguments advanced with the sub- 
ject petition and oppositions thereto. With the exception of those matters 
discussed and disposed of hereinafter we conclude that nothing new has 
been submitted warranting further consideration, that our Decision of 
March 12, 1958 properly reflects the evidence of record and that said 
evidence supports the conclusions reached in our Decision. With refer- 
ence to decisional findings allegedly not in accord with the record and 
conclusions either the lacking in rational support or being erroneous 
as resting upon incomplete findings of record, we are herewith dealing 
with them in the order presented by petitioner. 7 





7. The Diversification Issue. Federal charges that our sustaining 
the Examiner's rulings on the issue of "threatened monopoly control 
of mass media of communications in the Rochester area" resulted in 
"most serious assaults upon [| its] rights"'. Insofar as Federal's claim 
to consideration as "a potential applicant" falls within such "rights", 
the above-referenced holding of the Court is controlling. Insofar as 
Federal alleges that we "gave no great weight to | the] multiplicity of 
| broadcast] interests" controlled by Gannett, it challenges our judgment 
(see paragraph 6, Conclusions) as being "swayed by an avalanche of 
statistics concerning the circulation of other newspapers and periodicals 
in other areas, as well as the Rochester area". 1/ This challenge is 
also grounded on the exclusion of : 





i} 


1/.__ A resolution of the Common Council of the City of Utica, New York, 
ar dated April 2, 1958 ( a copy thereof is attached to Federal's pe- 
tition) refers to "forced" advertising practices by the two daily news- 
papers of Utica, New York. It also directs the city's counsel to request 
an investigation by the United States Department of Justice. Federal 
argues that the matters underlying this resolution show the erroneous 
basis for our conclusion (see par. 8, Conclusions) that "the rates and 


| 
| 
i 
| 
\ 
| 
| 
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editorial policy of the Gannett papers are independent of the Central 
Gannett Office”. | Federal contends further that the resolution tends to 
establish that "'....the policies are not altogether palatable..." and 
that, in past times, the advertising practices complained of have also 
been enforced by the Rochester papers. The alleged rate practices re- 
ferred to in this resolution were not before us at the time of our decision 
and are not a part of the record in this proceeding. We cannot consider 
matters not of record and therefore give no consideration to this matter. 
No evidence relating to alleged advertising practices of the Rochester 
newspapers was introduced. 


[ 2270] 


certain testimony (see below) and on our reliance upon allegedly in- 
competent testimony such as that concerning "broadcast signals from 
others stations at substantial distances from Rochester"; on our alleged 
failure to "give proper weight" to the publications by the Gannett or- 
ganization of "the only two daily newspapers in Rochester or its environs" 
and to the findings set forth in paragraph 16 of our decision and, in 
relation to the latter, to the testimony of WHEC's engineering witness; 
on the alleged lack of any showing of record that newspapers originating 
outside the Rochester area but which circulate in that area, give attention 
to local issues or influence public opinion; on the alleged lack of any 
showing of the extent to which "readers of Rochester and the surround- 
ing area rely upon any of the non-Gannett publications for information 
upon local, regional or even national issues"; on our failure to adopt 
paragraph 8 of Federal's Proposed Findings of Fact (based on WHEC's 
Exhibits No. 1, 3, and 4; see also paragraphs 4 to 6 of Federal's Reply 
to Proposed Findings) and Federal's Proposed Conclusions of Law "con- 
cerning the proportion of the circulation of Gannett newspapers in the 
counties surrounding Rochester"; and on our sustaining the Examiner's 
rulings in excluding testimony designed to elicit information (1) as to 
whether or not the Gannett newspapers had a policy of favoring one 
political party or another and (2) as to whether or not Gannett had, on 
several occasions, filed applications for new stations and then abandoned 
them, which testimony (Tr. 370-377) Federal claimed to be relevant 
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i 
under Issue No. 1, "to show as part of a pattern of threatened monopoly 
a practice of blocking other potential licensees .. . that would compete 


with Gannett". | 


All these matters are advanced by petitioner as prejudicial errors. 
We have carefully considered the two facets of these challenges. We 
find no new or persuasive facts or arguments not previously considered 
by us (with the exception of the matter discussed in footnote 1; supra) 
to support Federal's contentions. The relevant facts of record support 
the findings we have made and these findings are a proper and adequate 
basis for the conclusions that were drawn. | 


8. The time-sharing agreement the economic injury issue; and 
Veterans' commercial practices. Federal challenges our determination 


in favor of the subject share-time operation. Lack of complete freedom 
in selection of available programs; lack of competition between WHEC- 
TV and WVET-TV, with probable resulting lack of competition against 
one another in the standard broadcast field; and the desirability of safe- 
guards against the development of “unhealthy conditions", claimed to 

be inherent in share-time operations, are urged by Federal as grounds 
for refusing to authorize the share-time arrangements. Recognizing that 
these considerations advanced by Federal cannot be ignored we point out 
that in reaching our prior affirmative determination herein we were 

fully aware of them. We adhere to this determination. Thus, the broad- 
cast operations on the basis of the subject share-time agreement do not 
contravene the provisions of the Communications Act, the Commission's 


Rules and Regulations, or its enunciated policies; they are in the public 
interest. 2/ 


2/ As to pronouncements of the Commission with respect to other 

agreements involving share-time operations see Triad Television 
Corporation et al, 25 FCC 848, 1034-8 (September, 1958), in particular 
in. 37 and par. 78, Conclusions. | 
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In regard to the economic injury issue Federal seeks reconsidera- 


tion of the denial of its exceptions 3/ to the exclusion of testimony con- 


cerning financial losses suffered by Federal. Federal claims that it 

was deprived of its "right to show that the Gannett media in the Rochester 
area ... competed with Federal's station WSAY". Admitting that no 
economic injury issue was included in the issues in this proceeding, 
Federal argues that the referenced testimony is relevant under Issue 1 
(concentration of control of mass media of communications). It also 
contends that under a fair reading of Issues No. 1, 2, 3, and 6 it "had 
legitimate reason to believe it could present evidence of the economic 
effect upon its operation....". Federal requests the Commission to 
reopen the record to permit Federal "to fully develop its evidence with 
respect to economic injury". Its arguments premised on its attack 
against our sustaining the Examiner in excluding the referenced testi- 
mony have previously been considered by us; we adjudged them to be 
without merit. On reconsideration we see no reasonto alter our rulings. 


Federal further challenges our determination (see paragraph 10, 
Conclusions) that Veterans is not disqualified as a broadcast licensee 
because of certain alleged commercial practices. In support it cites 
KMPC, The Station of the Stars, Inc., 6 RR 1286; Broadcasting Service 
Organization, Inc. v. FCC, 84 U.S. App. DC 152; 171 F 2d 1007, Rev'd. 
337 US 901. Federal’s attack must fail. It suffices to note that no al- 
legation is made as to lack of substantial findings in this regard. 


9. We address ourselves now to Federal's contentions and argu- 
ments that the participation of Commissioners Lee, Mack and Craven 
was prejudicial to Federal, and that the Commission "had no knowledge 
of the essential criteria of the two | subject applications] on March 11, 
1953, when the share-channel grant is purported to have been made". 
With regard to the latter Federal alleges in particular that the "minutes" 
of said meeting, not adopted until "August 1953", were not the "true 
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minutes" (Minute 102-A-53), since contrary thereto the then Commis- 
sioner Hennock was in fact present. Federal alleges that the irregularity 





of the initial actions, together with the gravity of the issues in the pro- 
ceeding, "requires disclosure of the subsequent findings and votings of 
the Commission on the rulings of the Examiner, the ee of the 
hearing and the conclusion as to monopoly". 


10. Considering first the matter of Commissioner Hennock's al- 

| leged participation, we note that Federal, in support of the alleged in- 
accuracy, cites the testimony of the former Commissioner before the 
Special Subcommittee on Legislative Oversight, Committee on Interstate 
and Foreign Commerce, House of Representatives, U.S. (Tr. 4292-7) 4/ 
Federal quotes her testimony to the effect that the Commission, when 
voting on March 11, 1953, had before it only oral staff. presentation; 

that she objected on that ground; that she "voted not to bring the entire 
matter up" and "never voted for this grant" 





3/ See Tr. 704, 705 and par. 68 and Appendix A of our Decision. 


4/ See Vol. 29, Report of Proceddings, held April 3, 1958. 
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(Subcommittee Hearings, Tr. 4292, et seq). The Minute Emotved 
(Minute 102-A053; (r) plus (s) of Item 12 thereof) shows that the share- 
time grants of the subject applications, among others, were favorably 
considered by a vote of 3 to 2 and that Commissioner Hennock was "not 
participating”. Commissioner Hennock was, in fact, absent from the 
Commission meeting room during consideration of and action on the 
subject applications. When Federal appealed our denial of its subject 
protest to the court, it. made the argument now before us that the grants 
were invalid as not being based on the votes of a majority of the Com- 
mission, 5/ and also argued that the Court should “construe” the vote 
taken on the applications at the March 11, 1953 meeting as a tie vote, 
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counting Commissioner Hennock's non-participation as a negative vote 
in view of her dissent. The Court rejected this argument and stated, 
inter alia '...the Commission's [| March 11, 1953] minute, duly approved 

, shows the vote of 3 Commissioners in favor of the application, 
with two Commissioners opposed out of a total of five Commissioners 
voting, one Commissioner being absent [Commissioner Hennock] when 
the vote on the Rochester application was taken. Nothing in law or fact 
autho rizes us to reach any other conclusion than that the action in ques- 
tion was taken by majority vote of the Commissioners present and voting", 
Federal Broadcasting Systems, Inc. v. FCC, supra. The Court reached 
this conclusion in reliance upon our Minute of March 11, 1953. The cited 
testimony of former Commissioner Hennock before the Subcommittee does 


not, as a new matter, raise any question regarding the correctness of 


5/ This argument was considered and rejected by us in our Memorandum 
Opinion and Order, released May 3, 1954, 10 RR 521, 523. 


[ 2271-A] 
the Minute as it was considered by the Court. 6/ The Court's holding 
on this point thus still prevails and Federal's request in this regard lacks 


merit. 


6/ The Chairman of this Subcommittee, having elicited testimony and 

established that the then Commissioner Webster was not present 
on the day when the Commission considered and acted on the subject 
applications, pursued this very matter as illustrated by the following 
excerpts: 


"The Chairman. How could an award be granted with six members 
there, only three voting for it and two passing and one objecting and the 
record showing ‘not participating’? Is that what the controversy is all 
about ? 

"Miss Hennock. Correct. 


"The Chairman. In other words, showing that you were not par- 
ticipating that would indicate your absence, in other words, is that right? 


"Miss Hennock. Correct. 
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"The Chairman. And therefore five would be present and the vote 
was three to two? 


"Miss Hennock. That iscorrect. That is the whole eee Mr. 
Chairman. ...." (Tr. 4300-1) | 





| 
"The Chairman. It is a rather strange thing to me thatthe record 
would show 'not participating’ a member of the Commission when re- 
cording votes, and the record also shows that that [ sic] member was 
[ sic] present, speaking of yourself, and that a dissent was made which 
is on record. | 


"Miss Hennock. Yes, sir, I dissented very strencously: 


"The Chairman. That seems to be an unusual situation ‘and I think 
deserves a little more analyzing myself."" (Tr. 4301) 


Al 


eoeee 


"Miss Hennock. There was this interpretation when I left the 
room because I felt that I wanted to know what my rights were, since I 
didn't feel these 57 -- these 57 items in television are a great many 
items, and not having a flimsy in any of them, I didn't want them on the 
agenda, and I did everything I could to keep them off the sare until 
I had a chance to study them. 


"The Chairman. Is that when you went out to talk to the chief 
counsel ? 


"Miss Hennock. Yes, sir. I went back to my office. 


"The Chairman. While you were out talking to the chief counsel, 
they voted and therefore, you did not participate ? 


"Miss Hennock. That is it exactly. i 


"The Chairman. And then you came back and issued the dissenting 
opinion ? | 


"Miss Hennock. That is it exactly." (Tr. 4301-2) 


Commissioner Hennock's separate statement incorporated in Minute 

No. 102-A-53 (see Item 12(s) thereof), chiefly addressed to her ob- 
jection to the Commission's procedure followed for Item No. 12 (dis- 
position based on oral rather than written staff presentation)* as not 
affording reasonable opportunity for adequate examination, concluded 
that "...[ she is] abstaining from voting on each and every Commission 
action. taken with reference to each of those 48 applications involved in 
Item 12 which were so handled". As her above-quoted testimony reflects 
former Commissioner Hennock agreed with the statement of the Chair- 
man of the Special Subcommittee on Legislative Oversight that while she 
was out talking to the Commission's chief counsel, the Commissioners 
remaining in the Commissibn meeting room voted on the subject application 


| 
| 
\ 
| 
| 
| 
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and that she herself did " not participate” in said action. 


* This matter was likewise considered by the Court and adjudged as not 
in violation of due process. See case cited supra. 


[ 2272] 


11. Federal claims that Commissioner Lee should, on recon- 
sideration, disqualify himself. Federal lists the following matters in 
support thereof: throughout the presentation of the case before the Ex- 
aminer and in filing and responding to exceptions to the Examiner's 
Initial Decision, released August 6, 1956, Commissioner Lee's present 
legal adviser was "of counsel" for the Gannett organization and WHEC, 


Inc.; Commissioner Lee 7/ heard oral argument on March 11, 1957 


but was absent from the Commission meeting of September 5, 1957 when, 
Federal claims, "this vote was taken"; 8/ Commissioner Lee's present 
legal adviser became associated with him in that capacity on December 
30, 1957; and on March 12, 1958 Commissioner Lee voted for the sub- 
ject decision, reconsideration of which is now sought by Federal. Having 
recited the sequence of these events Federal urges that the "action of 

[ his present legal adviser] in terminating a relationship with [a law firm], 
long counsel for the Gannett interests, to accept confidential employment 
as an adviser to Commissioner Lee is so highly prejudicial as to indicate 
that, on reconsideration, Commissioner Lee ... should disqualify him- 
self’’. 


12. We recognize that an applicant is entitled to a hearing before 
an impartial tribunal. Commissioner Lee's participation in the Com- 
mission's reconsideration of the subject decision is claimed to deprive 
Federal of such a tribunal because of the allegedly highly prejudicial 
change-over of Commissioner Lee's present legal adviser from "termina- 
tion to "acceptance". Thus, no showing is made how this change-over, 
by itself, is affecting the impartiality of Commissioner Lee's judgment 
and thus results in prejudice to Federal. A charge of "bent of mind that 





/[2272-A] 
201 | 


may prevent or impede impartiality of judgment" requires that fair 
support thereof be given. An essential part of such support is a state- 





ment of reasons and facts for the apprehension an applicant entertains, 
see Berger v. United States, 255 U.S. 22, 33-34. Federal's allegations 
are far from constituting necessary fair support; on the contrary, as 
advanced they are asserting prejudice, lack of impartiality, by relying 
on innuendo. To state that Federal chose to rely on innuendo suffices 


to reject such charge, not only as being in poor taste but as entirely un- 


called for. 


13. An additional matter before us pertains to charges by Federal 
that former Commissioner Mack's alleged "complete absence of com- 
prehension of the share-Channel issue", illustrated by the colloquy be- 





tween said Commissioner and counsel for WHEC, Inc. during the oral 
argument held March 11, 1957 (Tr. 1084-1090) must have "influenced the 
Commission's report-writing staff" and "together with innumerable mat- 
ters disclosed in the Congressional forum" requires, in Federal's opinion, 
our reconsideration because Commissioner Mack voted affirmatively 

when the Commission considered the subject applications on September 

5, 1957. We note that the vote on September 5, 1957 was on direction 

to the staff to prepare a draft document in accordance therewith. As the 
public notice thereof makes clear, such direction is not | 


Commissioner Lee became a member of the Commission on 
October 6, 1953. 


The vote here referred to was on "direction" of the Commission 
to staff (see par. 13, infra). 


[ 2272-A] 
regarded as final disposition or vote; notations with respect thereto 
constitute a part of the Commission's internal decisional process; they 
are not incorporated in or considered appropriate for incorporation in 
the minutes of the Commission or for public release; see In re applications 
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of Indianapolis Broadcasting, Inc. et al., 23 FCC 470-1. The disposi- 
tion or final vote on the matters which affects petitioner's rights is that 
of March 12, 1958 when the Commission adopted the subject decision. 
At that date Commissioner Mack was no longer a member of the Commis-~- 
sion (having resigned at the close of business on March 3, 1958) and did 
not therefore participate in the vote. Federal's general allegation “of 
innumerable matters diclosed in the Congressional forum" is not consid- 
ered in this connection as lacking in necessary particularization. Fed- 
eral's charge of possible influence on the “report-writing staff’, asa 
result of the colloquy, besides being a non sequitur, is without merit. 
Section 0.141 of our Rules and Regulations defines the functions of the Of- 
fice of Opinions and Review in accordance with Section 5 (c) of the Com- 
munications Act of 1934, as amended, and provides that decisions and 
orders are to be prepared "in accordance with specific instructions." 


14, Federal argues furthermore that the report-writing staff was 
aware that Commissioner Craven "the most skillful technical engineer 
on the.Commission" ‘(a) had voted on September 5, 1957 to affirm the Ex- 
aminer and that (b) as a former senior partner of the consulting engineer- 
ing firm of Craven, Lohnes and Culver, one of ‘ whose partners had 
presented the engineering testimony ~ on the basis of which Federal al- 
leges the Commission concluded that the "Gannett broadcast facilities 
have substantial competition in" the general area served by the Gannett 
newspapers, Commissioner Craven's vote "had apparently sustained his 
[former] partner's evidence.” Federal admits that Commissioner 
Craven did not vote on March 12, 1958 when the Commission adopted the 
subject decision. Whether Commissioner Craven participated when the 
Commission issued instructions to its staff is beside the point. The 
plain fact is that when the Commission voted and adopted the subject deci- 
sion, Commissioner Craven did not vote. What we stated supra in 
regard to the nature of the Commission's instructions of September 5th 
(see par. 13, supra) and in disposing of Federal's challenge on the ground 
of possible influence on the “report-writing staff" as a result of Commis- 
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sioner Mack's colloquy, is equally applicable here. Whatever attack on 


the integrity of Commissioner Craven may be detectable by way of innuendo 


the Commission herewith rejects as entirely unwarranted. 


ACCORDINGLY, IT IS ORDERED this 11th day of February, 1959, 
that the petition for reconsideration or rehearing of Federal Broadcasting 
System, Inc., IS DENIED. : 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
(Initialed) [SEAL] Secretary 





Released: February 13, 1959 


9/ See testimony given on April 24, 1956 (Tr. 722-748). 
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EXCERPT FROM 
MINUTES OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


Minute #49-A-59 
Commission Meeting 
(Hearing Matters) | 
February 11, 1959 
10:00 A. M,. | 





PRESENT: Commissioners Doerfer, Chairman; Hyde, Bartley, Lee, 
Ford and Cross. 


At a session of the Federal Communications Commission 
held at its offices in Washington, D.C. this date, the above- 
named Commissioners being present, the Commission took 
the following actions on Hearing Matters, all actions being 
by unanimous vote except as otherwise indicated: : 
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Agenda 
Item No. 


3. 


* ae * 


Commissioner Lee stated: In connection with my consider- 
ation of this matter, Mr. Dougherty, my Legal Assistant, 
prepared the following memorandum: "On January 16, 1958, 
I wrote a memorandum to you which provides, in pertinent 
part, as follows: 


‘During the course of my private practice, I rep- 
resented a numberof clients before the Federal 
Communications Commission. In some instances, 
action that I took on behalf of those clients is still 
before the agency and not yet decided. In connec- 
tion with these matters, I will neither attempt to 
advise nor influence you in any manner in the deci- 


sional process." 
* *x 1 ok * 


"The Rochester protest case was one of these cases. 

"When the Rochester Channel 10 case came before the Com- 
mission for final decision, I advised you that I could not in any 
way consult with you or make any recommendation relative to 
the merits of this case. As I recall, during the course of the 
Commission's discussion, you stated that your 


[ 2385] 
Legal Assistant had not advised you in any manner in this 
case. Regretably, this statement of yours did not get into 
the minutes. 

"I regret the attack on both of our ethics by the attorney 
for the protestant. I know of no reason why you should dis- 
qualify yourself in this case as I have not attempted to 
influence you in any way." 


Adopted Memorandum Opinion and Order, FCC 59-99 attached. 


(Commissioners Ford and Cross not participating.) 
aK * x a Re 


Mary Janes Morris 
Secretary 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS» 


Before the Federal Communications Commission 
Washington, D. C. 


Tuesday, March 6, 1956 


In the matters of: 


WHEC, Inc. 
Rochester, New York 





Docket No. 8968 


Veterans Broadcasting Company, Inc. File No. BPC T-326 


Rochester, New York Docket No. 10447 | 


For construction permit for a new File No. BPCT-833 


television broadcast station. 
* * * 


[Tr. 2] 
The Presiding Officer: Gentlemen, we are here to see 


[Tr. 3] 
what we can do to expedite this hearing, because I expect it to be Bec vedited! 
I think it has probably been around as long as anybody wants it around, 





and we are now prepared, I hope, to hold the evidentiary hearing which is 
contemplated for the issues and by the court decision. 

The order of designation, as you are all aware, places the burden 
on the protestant, and I am open to suggestions as to how we can best 
expedite this. | 

Mr. Johnston, since the burden is upon you to make your ‘case and 
we have already extended quite a bit of effort to enable you to make your 
case, I would assume you are ready to go forward, are you not? 

Mr. Johnston: Iam not sure whether we are, or not. I contem- 
plate that we shall file with the Court of Appeals another pleading in this 
matter, and I think that possibly will result in a request for pos-pocement 





of this hearing. 

Aside from that, as far as I know we would be ready to go forward 
on March 26th. We may possibly want to take some depositions and we 
may possibly ask for subpoenas. | 
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As for the issues, I think we are satisfied with them, but we don't 
want to be precluded from filing a petition for enlarging or modifying the 
issues within the 15-day period. 
* * ak 
[Tr. 7] 
Mr. Johnston: We filed a protest, of course, in 1953, 


[Tr. 8] 
and the issues that were raised were raised as ofthat time, and our posi- 
tion is that with respect to these, the evidence should be as of that period 


as far as possible to adduce it. 

Mr. Fletcher: Do you have evidence as of that period that you 
intend to present ? 

Mr. Johnston: Yes. 

Mr. Fletcher: We're ready to meet it on either basis he presents. 

The Presiding Officer: Anybody else care to be heard on that point? 
As I read the issues, I don't see they spell out which period, whether it 
is one or both, or either. Apparently there is no disagreement between 
the two of you now, and as I understand Mr. Johnston, he is taking the 
position and Mr. Fletcher said he is ready to meet it on that basis. 

Anything further ? 

Mr. Rawson: It would appear, of course, on the Issue No. 2, that 
Mr. Johnston would not have much to discharge since it calls for legal 
conclusion. 

Do you have evidence other than just the agreements themselves? 

Mr. Johnston: Well, it seems to me it is perhaps better that these 
should be clarified. I agree that as stated there, it merely calls for a 
legal conclusion, but I believe 

[Tr. 9] 

that the issue that was intended to be raised was that the share time 
arrangement was not in the public interest, and that goes beyond deter- 
mining whether it violates the provisions of the Communications Act of 
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the Commission's rules and policies. 

Mr. Rawson: I imagine it is broad enough to encompass that. 

The Presiding Officer: Let me see if I understand your position, 

Mr. Johnston: Is it your position that there is factual data beyond the 
agreement -- that is, the actual agreement -- which is contemplated by 
this, or the agreements themselves -- I think that is what Mr. Rawson 
was talking about is this agreement -- and after you get the agreements 
in it is a legal question, as I understand Mr. Rawson, and I would not 
be in disagreement with it whether or not it contravened the provisions 
of the Act of the rules and enunciated policies of the Commission. 

Mr. Jobnston: I think under that issue, of course, it would be neces- 
sary to have the agreements in evidence, but also I think that it calls for 
evidence concerning the practical effects of operation with the two stations 
ander that agreement. | 

The Presiding Officer: I just wanted to get your postoom on the 
record. | 

What we are attempting to do is get some things resolved: 50 we 
know how we are moving. 

Mr. Fletcher: Madam Examiner, the question arises now, 

[Tr. 10] : 
if Mr. Johnston is going to present evidence on the method of operation 
under the share time agreement, are we going to try it on the date of the 
grants on one issue, and try it as of the subsequent events on the other 
issue. I think there is a different approach. There should be one or the 
other. | 
The Presiding Officer: I think that is a difference in aa line. 
Mr. Johnston: I don't know that we should be limited to presenting 
evidence just as to one period. | 

Mr. Wall: That is on both issues? 

Mr. Johnston: You mean on allissues? What do you mean by 
both ? 
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The Presiding Officer: We discussed four, and we are discussing 
two now, as I understand Mr. Wall, and you chose on four, as I under- 
stand you, the date of the grant, is that right ? 

Mr. Johnston: Yes. I think whatever the conclusion is that should 
apply to all issues alike, rather than have one period for one issue and 
another for another issue. 

Mr. Dougherty: Then there would be no evidence called for. It 
would just be a legal conclusion as Mr. Rawson stated previously. 

Mr. Johnston: I don’t see how an issue that calls for a legal con- 
clusion or something in the nature of an interpretation of the Commission 
rules or the Communications Act without any evidence 


[Tr. 11] 
would be appropriate. I don't think that is what was intended. 

Mr. Rawson: It looks back, of course, to the period when the pro- 
test was initially filed. I presume that it was contemplated that they 
would try the case under the issues assuming a grant was made under the 
facts then existing, and perhaps probably you may be restricted in terms 
of direct presentation to the facts as they existed at the time the protest 
was filed, and at the time the Commission granted the application, since 
the protestant's position here at the time the Commission made the grant 
was contrary to the public interest, so that I presume in that regard it 
should relate back to the time the Commission made the grant of the 
application. 

I think that could well be restricted to the direct presentation. I 
don't know what type of evidence he plans. Perhaps he is planning to put 
an expert witness in here to relate the various problems of share time 
stations, as to the impact that may have upon the general public in the 
particular area involved, whether it is contrary to public interest. 

I think here we ought to go forward. I would like to see us go for- 
ward in the interest of expedition on the basis of the facts as they existed 
at the time the Commission made the grant of the application, and having 
in mind whatever 
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[Tr. 12] ! 

the protestant's evidence was at the time they filed this protest, in estab- 
lishing the grant to be contrary or was contrary to the public interest. 

What other facts subsequent to that period could be developed, I 
think would presumably become something else, if necessary at all, but 
I think we can go forward a lot faster if we could get this base line period 
here as to what was wrong with the grant of this application as the Com- 
mission granted it. | 

Mr. Johnston: Well, I think that this could be handled satisfactorily 
on the basis of facts and conditions as they existed when the application 
was granted and the time the protest was made. | 

The Presiding Officer: That seems to me as the logical time. In 
fact, if it is not the only one as far as you are concerned, because I be- 
lieve I am in agreement with you when you are saying that your | protest 
was based upon the facts existing at the time you filed the protest, and 
not on future facts. : 

* * * ca | * 

[Tr. 14] 

Mr. Wall: We are willing, Madam Examiner, to stipulate the facts 
with respect to the ownership of newspapers and radio stations. In fact, 
Mr. Johnston, if you will recall, that information is a part of your plead- 





ing. I believe it is part of the applications involved, and it is a part of 
the record in the joint appendix that went to the Court of Appeals, and as 
far as WHEC is concerned, we are willing to do it in any way the Exam- 
iner sees fit. 

If you desire to take official notice of the joint appendix, | ie of the 
pleading, or if you prefer Mr. Johnston to submit a separate document, 
we would be willing to stipulate the information. 

* * a * 

: , (Tr. 34] i 

Mr. Fletcher: I would aoeat Madam Examiner, aS a means of 

getting on with it, that perhaps we might proceed along these tet 
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lines, that when Mr. Roberts makes the request for information that he 
wishes to make, that he make them in writing and such of those which we 
are willing to provide him with, we will do so, and those that we feel are 
not 

[Tr. 35] 
pertinent to the issues which would be the only reasons we would not be 
willing to provide the information requested, we will present the request 
to you, as to whether we should provide the information. 

Mr. Roberts: I think that is fair, and we will try to do that. 

The Presiding Officer: Mr. Wall, what is your position ? 

Mr. Wall: I think that is an agreeable procedure. I might add to 
that, that perhaps Mr. Roberts may wish to consider the possibility of 
submitting any documents that he may wish to introduce into evidence in 
advance. A similar procedure could be followed. We could review them 
and stipulate onthem or request a ruling from the Examiner. 

Mr. Roberts: Without foreclosing myself as to information later 


found, I would undertake to do that. 
* * * * 


nm * , Tr. 59] 
* * a 
Mr. Johnston: Mr. Examiner, I have had marked for identifica- 


tion, Federal Exhibit No. 1. This exhibit has been furnished by counsel 
for WHEC previously, and I believe that he is going to stipulate that it is 
correct. 

Mr. Wall: That is correct, Mr. Examiner. 

Mr. Johnston: I offer Exhibit No. 1. 

The Presiding Officer: Any objection ? 

Hearing none, Federal Exhibit No. 1 is received in evidence. 


[ The document marked Federal 
Exhibit No. 1 was received in 
evidence. | 


WITNESS GORDON P. BROWN 
[ President and Owner of Federal Broadcasting Co.] 
DIRECT EXAMINATION. 
By Mr., Johnston, Q, Mr, Brown, what is the signifi- - 
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cance of the date March 11, 1953, which appears in the heading of that 
exhibit? A. Well, that is the time that the application for WHEC was 
approved by the FCC. 

Mr. Johnston: I have also marked for identification, Federal Ex- 
hibit No. 2. The information that appears onthis exhibit was cares to 
counsel for WHEC, Inc. | 

Mr. Wall, will you stipulate that this exhibit is true and correct? 

Mr. Wall: Yes, I will, Madam Examiner. | 

The Presiding Officer: Very well. 

Mr. Wall: To the best of my knowledge, information and belief 





[ 60] 
Mr. Johnston: I offer Exhibit No. 2. 
The Presiding Officer: Any objection? 
(No response) 
Fedeval Exhibit No. 2 is received in evidence. 


(The document marked Federal Exhibit No. 
2 was received in evidence. ) 


Mr. Johnston: I have had marked for identification, Federal Exhibit 
No. 3 entitled "Services Subscribed to By Rochester Newspapers. " This 
exhibit purports to list the newspaper services of the Times-Union and 
the Democrat and Chronicle. This information is also furnished by coun- 
sel for WHEC. I offer this exhibit. | 

The Presiding Officer: Any objection? 

Mr. Wall: No objection, Madam Examiner. 

Mr. Fletcher: May I aska clarifying question? 

The Presiding Officer: Yes. : 

Mr. Fletcher: Is this limited to reflect the services only by the 
Times-Union and the Democrat and Chronicle, just these two daily news- 
papers ? 

Mr. Johnston: Yes, that's right. 

The Presiding Officer: Am I correct in my assumption, Me. Wall, 
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that you are willing to enter into the same stipulation that you did on 
the first two exhibits? You weren't asked that question. 
Mr. Wall: It is true and correct to the best of my 


[ Tr. 61] 
knowledge, information and belief. The heading speaks in terms of 
services subscribed to by Rochester newspapers, but Mr. Fletcher is 
correct to the extent that it is limited to Times-Union and the Democrat 
and Chronicle. I would not know anything about other weekly newspapers. 
This exhibit relates solely to Gannett. Agreed, Mr. Johnston? 

Mr. Johnston: Yes. 

The Presiding Officer: Very well, Federal Exhibit No. 3 is 
received in evidence. 

(THE DOCUMENT MARKED FEDERAL EXHIBIT NO. 3 WAS 
RECEIVED IN EVIDENCE.) 

Mr. Johnston: Madam Examiner, perhaps we'd better have it 
clear on the record as to whether or not other parties; namely, Veter- 
ans Broadcasting Co. and Broadcast Bureau, join in the stipulation or 
agree to the receipt of these exhibits in evidence. 

The Presiding Officer: They made no objection to them, Mr. 
Jsohnston. 

Mr. Johnston: Very well. 

The Presiding Officer: And I specifically asked that question. I 


didn't wait for them to volunteer. 
* a 


[ Tr. 72] 
* * 
By Mr. Johnston: 
Q. I show you, Mr. Brown, what has been marked for identification 
as Federal Exhibit No. 5. Will you state what this exhibit contains? 
A. Federal exhibit No. 5 shows the newspaper articles that appeared in 


the Rochester Times-Union and the Democrat and Chronicle, the two 
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Gannett newspapers, regarding what they say is my attempt to eradicate 

Channel 10 in Rochester. | 

Mr. Wall: Madam Examiner, I'd like -- I suppose the exhibit will 
speak for itself. I object to the characterization of it, to start with. 





Mr. Johnston: May I ask what characterization you mean? 
Mr. Wall: This stuff about eradicating whatever he said was -- 
our attempt to eradicate, his attempt, or something like that. | 


The Presiding Officer: Objection is overruled. I don't know for 


what purpose the exhibit is to be offered as yet. 
By Mr. Johnston: 
Q. Mr. Brown, how was this exhibit prepared? A. It was pre- 


pared by taking the newspaper articles and photostating them, and in 
cases enlarging the photostat so it i 


[ Tr. 73] 
would be fairly clear to read. | 
Q. The articles did not appear in type as large as these photo- 
stats indicated, is that correct? A. No, sir, they appeared on the 
regular size type. The last two articles are in the regular size type and 
they are a little harder to read. They weren't blown up. ! 
Q. How were these articles selected? A. I picked out pretty 
near every article I could come across. However, there are probably 
more than this that I didn't get. But these were picked from the news- 
papers and put into this exhibit. | 
Q. Did you take exception to these news stories? A. When they 
first started these newspaper stories, a couple times they called me up 
and asked if I had a statement. I said yes and quoted a statement; and 
they invariably put in a portion of the statement I quoted and the rest 
they left out, which gave the wrong impression of my statement. 
Mr. Wall: Objection, Madam Examiner. I'd like to request that 
we get a ruling first that the exhibit be offered so that there can be an 
objection before we start talking about the contents of the exhibit matters 
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which I believe are irrelevant. I believe these statements should be 
stricken, that we should proceed in an orderly fashion and move the 
admission of this exhibit. And I object to any testimony at this time 
while we are in the process of offering an exhibit. 


[ Tr. 74] 

Mr. Roberts: It is certainly necessary to clarify the purpose of 
an exhibit of this type before you could rule on it, so that's all that's 
been done. 

Mr. Fletcher: I think the identification questions should precede 
the ancillary questions. 

The Presiding Officer: That I would agree with. Let's get the 
exhibit identified and what it purports to show and then move into the 
other fields that: you may care to, and then we can rule on those as they 
come. He has characterized the treatment of statements which were 
given, and that is the matter to which Mr. Wall objected. Let's see if 
you can't identify this, Mr. Johnston, and then offer it. And what other 
questions you have I don't believe are going to disrupt the orderly 
presentation of your case; and I can rule on them with, I think, greater 
dispatch. 

By Mr. Johnston: 

Q. Mr. Brown, are these the articles that were published in the 
Rochester papers concerning your controversy with these two appli- 
cants following the filing of your protest? A. This is an exhibit of as 
many of those that I could come across. 

Mr. Johnston: Madam Examiner, I offer this exhibit to show the 
representations made by the newspapers owned by the company which 
controls one of the applicants here, concerning the controversy that 
developed in connection with the grants of these 


[ Tr. 75] 
applications on March 11, 1953. 
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The Presiding Officer: Have you completed your statement, Mr. 
Johnston? 
Mr. Johnston: I think it is pertinent to the first issue in the pro- 





ceeding. 

The Presiding Officer: Any objection? 

Mr. Fletcher: Yes. 

Mr. Wall: Go ahead, Mr. Fletcher. 

The Presiding Officer: State your basis for it, Mr. Fletcher. 

Mr. Fletcher: The basis of my objection, Madam Examiner, is 
that it appears to me that all of them are dated subsequent to Mar ch 11, 
1953, in the first place. It could have absolutely no bearing whatsoever 
on the qualifications of the Gannett newspapers or WHEC, Inc., to 
receive the grants which it did from the Commission on March 11, 1953. 
That is the action against which this protest is directed. That's the 
primary basic objection, and I have felt that our pre-trial conférence 





had indicated that there was a desirable cut-off date unless there was 
some continuity or relationship between the action subsequent to the 
date of the grants and some condition characteristic prior to the date 
of the grants which made the subsequent material relevant. Here there 
isn't any pretext of anything prior to March 11, and I object to it on the 


ground of complete irrelevance. 


[ Tr. 76] 

The Presiding Officer: Mr. Roberts, if you would withhold any 
reply, then I will give you or Mr. Johnston an opportunity to reply to 
the statements of all counsel. I think we can move more orderly ‘in that 
way. i 

Mr. Wall. 

Mr. Wall: Madam Examiner, I join in that objection, both on the 
grounds of time and irrelevance under any issue. I also submit that the 





heading placed on this material, which is a specific objection to its head- 
ing, is particularly objectionable for reasons which I submit are so 
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obvious that I don't wish to argue. 

The Presiding Officer: What heading, Mr. Wall? 

Mr. Wall: The heading on mine with regard to a public smear 
campaign. 

Mr. Johnston: I'm sorry, those headings were removed. 

Mr. Fletcher: Documents that were offered. 

Mr. Wall: ' Are there any other changes in this exhibit different 
from the ones you supplied us, I believe, on Saturday? 

Mr. Johnston: Not at all. 

The Presiding Officer: Now, again, do we have the same docu- 
ments? 

Mr. Fitzpatrick: That heading does not appear on my copy. 

Mr. Fletcher: Well it’s on mine. 

Mr. Wall: It's on mine. 

Mr. Johnston: It's not on any others. 


[ Tr. 77] 
Mr. Fletcher: I was given no indication of any change or any in- 


tention of change. 

The Presiding Officer: Mr. Fitzpatrick? 

Mr. Fitzpatrick: Madam Examiner, in the pre-hearing conference 
that was held on March 6, a reading of that conference would indicate 
that it was the understanding of the parties that base period -- I believe 
that was the term used -- in most cases, unless there was good cause 
shown, would be the date of the protest. In view of that agreement, my 
understanding is -- opposition is that this goes outside the base period. 
This relates to things that happened subsequent to the filing of the pro- 
test, and it would therefore be irrelevant to Issue No. 1 as it was under- 
stood by the parties, and we therefore object on that basis. 

The Presiding Officer: Mr. Roberts, will you reply to all of them? 

Mr. Roberts: Madam Examiner, matters relating to the effect of 
the monopoly in newspaper operations in Rochester -- monopoly of media 
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~- certainly couldn't be illustrated to the Commission, or to your Honor, 
by speculations we might have prior to the time that the grants were 
made. We asserted that there was a monopoly. We asserted that there 
was a relationship of force established between the two applicant stations, 
and this is illustrative of the effect of the monopoly on the protestant and 
on the public after the stations were established. 








[ Tr. 78] 
How could they support the stations by any such type of editorial campaign 
before there were any stations. The only way you could tell the effect of 


the monopoly would be after there was some time to apply it. ‘So this is 
| 


not within the category of matters which we had discussed as being the 
appropriate period and dealing with the fitness of the applicants. This is 
precisely the same as if we were endeavoring to show that the applicants 
were still operating, or that the people were still alive, the corporation 
was still extant. This deals, in other words, with the same party, the 
Rochester Democrat and Chronicle and the Gannett papers, as bane re- 





acted after the stations were on the air. 

Mr. Johnston: I think the record shows that at the pre-hearing 
conference that it was conceded that some of the evidence would have to 
go beyond the period that preceded the filing of the protest. | 

Mr. Roberts: For example, in hearing at a protest, your Honor, 
if it developed one of the parties was convicted of a crime when the pro- 
ceeding was in process and in advance of the time the protest came to 
hearing, I doubt that anybody would contend that that would not be 
properly admissible in the hearing. The mere fact that the people hap- 
pen to be on the air now doesn't make any difference. | 

The Presiding Officer: Did you mean to omit the offer of Exhibit 
4, Mr. Johnston? | 





[ Tr. 79] 
Mr. Johnston: Yes, I'm sorry if I didn't. I now offer Exhibit 4, 
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The Presiding Officer: Well, let's rule on this one. But I won- 
dered why you talked about it and didn't offer it. It was an oversight 
then. 

Mr. Johnston: It was an oversight. 

Mr. Fletcher: Which one do you want to conclude the argument 
on first? 

The Presiding Officer: I wonder if your time element may be 
tied into the two of them. That is why I asked the question. 

Mr. Fletcher: Well, the dates in Exhibit 4 precede March 11, 1953. 

The Presiding Officer: In each case? 

Mr. Wall: Yes. 

Mr. Fletcher: Yes. 

The Presiding Officer: Well, we will conclude the argument on 
Exhibit 5. 

Mr. Fletcher: If they have concluded, Madam Examiner, I'd like 
to add a little bit more to the reply, if I may. 

The Presiding Officer: Make it very brief. 

Mr. Fletcher: I will. It seems to me that the thrust of WSAY at 
this stage of the proceeding is that, because of the performance of these 
applicants under’ the license, they should not be renewed or continued. 
But subsequent conduct after a grant has nothing to do with the charac- 


teristics or 


[ Tr. 80] 
qualifications of the station at the time they got the grant. I think we've 
got to get this thing in focus. It may well be that our conduct is such 


that the Commission should not grant a renewal, but that doesn't detract 
from the legality and propriety of the initial grants which he is attack- 
ing by this protest. 

The Presiding Officer: It seems to me that while this material 
might conceivably corroborate activities and conditions which obtained 
at the time of the grants against which the protest is lodged, it seems 
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to me like the issues of this case don relate to conditions which obtained 
at the time of the protest; and I am going to sustain the objections at 
this time to this Exhibit No. 5, without prejudice to your later, if you 
can, tying it in. But I just can't see that you have tied it in now to the 


things which existed at the time the grants were made. : 
* * * * * 


[Tr. 109] 
* 5 * 
Mr. Johnston: I now offer 8, 9, 10 and 11. 
The Presiding Officer: 8 was offered but the ruling was reserved 
on it. | 
Mr. Fitzpatrick: Would you be kind enough to state the purpose of 
the offer so before we have the argument we will have clear what the 
purposes of the offer of Exhibits 9, 10 and 11 are -- for what reason or 


reasons they are being offered. 





[ Tr. 110] | 
Mr. Johnston: They are all offered for the purpose indicated 
previously in offering the first of the series, to show the representations 

made by the newspapers directly involved in the transaction or trans- 
actions which resulted in the strengthening of the monopoly or narrow- 
ing of the number of newspapers at least published in Rochester and 
Albany at this time, and I believe that they are admissible and relevant 
to Issue Number 1. The Commission's Order had certainly contemplated, 
I think, that there could be shown to what extent the Gannett Company 
exercised control of concentration of mass media of communication con- 
trary to the public interest. : 
Mr. Wall: Madam Examiner, I would like to take these one ata 
time for this reason: There is material in here with respect to Hearst. 





Now, how we are responsible for that, I don't know. If some of these 
are Hearst papers I don't see how that can have any bearing at all on 
this. I believe Exhibit Number 8 is a Hearst paper. I may be WEEE 
Is that correct, Mr. Johnston? 
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The Witness: Exhibit Number 8 -- 

The Presiding Officer: I'd like to have you tell us. 

The Witness: Exhibit Number 8 is a Hearst paper. 

Mr. Fletcher: I join in that objection, Madam Examiner. 
Mr. Fitzgerald: Have you finished, Mr. Wall? 

Mr. Wall: Yes. 


[ Tr. 111] 

Mr. Fitzgerald: Well, Madam Examiner, Exhibit 8, of course, 
being a Hearst newspaper, what their representations might be would 
not come under your ruling under Exhibits 6 and 7. 

My other objection is when we do have the representations of Gan- 
nett in the record as received what purpose would that show under 
Issue Number 1? Is it to be established that the representations stated 
are untrue or just were representations? That is why I question the 
relevancy of representations, per se. 

I would object on that basis, not knowing why you want to show 
the representations. 

Mr. Roberts: As to the question of it being a Hearst newspaper 
or not, Mr. Brown has testified that this is the last issue of the paper, 
of a predecessor paper. He has testified as a fact that it was acquired 
by the Gannett papers; it was thereafter not published. The reason 
given is so closely associated and integrated with the transaction that 
reference to the library research for the representations made by 
Hearst for his deal with Gannett would be pertinent. 

Second and most important, it was already a Gannett controled 
organization when the deal was made. 

Mr. Wall: There is nothing in the record that would establish that. 


[ Tr. 112] 
The Presiding Officer: Well, the statement of counsel will not 
establish it, Mr. Wall. I will assure you Iam not going to make findings 
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of fact based on statements not supported by proper evidence in the 
record, and I think we might as well get that established now. I realize 
that this question of monopoly in some cases is somewhat a nebulous 
thing, and I have been lenient, and I think that is not a bad practice to 
a certain extent in a case of this sort, but I just cannot see what any 
representation made by Hearst Newspapers can have to do with this 


case, and for that reason Exhibit Number 8 will be excluded. | 
* * x * Hi} 


[ Tr. 145] 


*x 

WITNESS JOHN G. COREY 

[Editor and Publisher of News Magazine] 
DIRECT EXAMINATION 


By Mr. Roberts: 
* * * * 


* 


Q. Now, I will ask you whether or not the form of 





[ Tr. 146] | 
government of Rochester and the county in which it is located is in- 
fluenced by the available newspaper coverage in the community. 

Mr. Wall. Objection. That calls for an opinion, and I cannot 
imagine how this man could qualify to answer. 

Mr. Fitzpatrick. I join in the objection. | 

Mr. Roberts. I cannot imagine anyone who could do it better 
than a newspaper publisher himself. 

Mr. Fitzpatrick. I join in the objection. It calls for a conclusion. 
If this gentleman has some facts that he wants to present to the Com- 
mission and the Examiner so that the Commission can draw conclu- 
sions from them, I have no objection to that. But sucha conclusionary 
statement by the witness is objectionable. : 

The Presiding Officer. The objection will be sustained to the 


conclusion, because this witness certainly has not been qualified, in 
| 


| 


1 
| 
| 
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my opinion, at least, to give opinions of that sort, and I think he or 
anyone else would be hard to qualify on that point, because earlier, I 
think, we heard him give conclusions announced by a number of different 
people who may or may not be qualified, and I think this gets in the same 
field. 

The objections are sustained. 


* a * 


[ Tr. 203] 
[ WITNESS BROWN] 
DIRECT EXAMINATION | By Mr. Johnston] 

Q. I show you now, Mr. Brown what has been marked for identi- 
fication as Federal Exhibit Number 16. 

Will you state what this exhibit purports to show? 

(THE DOCUMENT REFERRED TO WAS MARKED AS FEDERAL 
EXHIBIT NUMBER 16, FOR IDENTIFICATION.) 

The Witness: This exhibit shows that when that enterprise didn't 
like what David Lawrence said about a certain individual that it 


eliminated it from its regular David Lawrence column in the newspaper. 
By Mr. Johnston: 3 


[ Tr. 204] 

Q. Will you describe this exhibit. A. The exhibit is photostats 
of the Rochester Democrat Chronicle for May 25, 1953. That is Gannett 
newspaper. 

The next sheet is a photostat of an article in the New York Herald 
Tribune. This article in the New York Herald Tribune was the article 
which Gannett failed to publish in his paper and instead published a 
statement that he left the column out because he didn't agree with what 
Lawrence said about Mr. McCarthy. 

Q. The next page? A. The next page is a photostat of Gannett 
newspaper, Democrat Chronicle, morning paper, which regularly 





(Tr. 205] 


223 
carries the David Lawrence column, and here we find that there is 
quite an editorial drawing attention to the column because the column 
went along with the thinking of Mr. Gannett along the lines that Mr. 
Taft had gotten some benefit from the article. So he built this article 
up because generally it was the Gannett policy to promote Taft wherever 
he could at the expense of other people, such as Dewey and even Eisen- 
hower. | 
Now we get to the next sheet. We find a rather oddly marked -- 
The Presiding Officer: Mr. Brown, let's not characterize the 
material to which you refer. Let's stay factual about it. | 
The Witness: Fine. 
By Mr. Johnston: 


[ Tr. 205] | 
Q. State what itis. A. We find a statement cHicrek to a cer- 
tain extent President Eisenhower. 
Then we also find in the letters of brickbats and bouquets a group 
of letters from people who read the newspaper that they thought Gannett 





should not censor the news that David Lawrence was writing in his 
column just because he didn't agree with David Lawrence's view. 

Mr. Johnston: I offer Exhibit No. 16. ! 

Mr. Wall: Objection. 

Madam Examiner, in the first place this is May 28, 1953 and sub- 
sequent to the ground rules, I believe that this shows that Gannett has 
handled this situation fairly and I suppose for that reason I should not 
object, but it is just against my sensibilities of the right thing to do. 

Madam Examiner, a newspaper has a perfect right to do these 
things. There is noshowing that there is anything wrong here, and I 
submit that it is wholly irrelevant and outside of the issues here. If the 
newspaper decides to take a stand, it has a perfect right to do 80. 

A statement has been made here in connection with identifying 
these exhibits to the effect that this newspaper was against Eisenhower. 
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I trust that will be disregarded. I object to this not only because it is 
subsequent to our cut-off but because it is wholly irrelevant to the pro- 
ceeding and this paper certainly 


[ Tr. 206] 
has a right to publish as it sees fit and to take editorial stands. That is 
the very essence of a newspaper. Certainly it is right to do so, and it 
is absolutely irrelevant under any issue here and certainly the Commis- 
sion would not want to get into such matters. 

That completes my objection, Madam Examiner. 

The Presiding Officer: Anybody else care to be heard? 

Mr. Fletcher, do you have anything to say? 

Mr. Fletcher: I join Mr. Wall's objection. 

Mr. Fitzpatrick: I join in the objection particularly as to the ex- 
tent concerning the base period discussed at the pre-hearing conference 
and the fact that this all is subsequent to the time of the protest, there- 
fore was not a matter of issue at the time the protest was filed. 

The Presiding Officer: Do you care to reply, Mr. Johnston? 

Mr. Johnston: Yes, Madam Examiner. 


It is subsequent to the time of the granting of the applications, of 


course, but it seems to me that there must be some departure from that 
base line period. I think that Mr. Rawson in his remarks in the pre- 
hearing conference correctly indicated what the position should perhaps 
be. 

We protested against the grant of an application because of condi- 
tion that existed at the time of the filing of the protest, and subsequent 
events, including this exhibit, show that those conditions continue to 


exist. 


[ Tr. 207] 
I believe that newspapers are not required to publish any particu- 
lar thing, but nevertheless what they would choose to publish and not 
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publish goes to their qualifications, I believe, to be licensees of the 
Federal Communications Commission. : 
We have a community here where there is only one point of view 
that can be made known to the newspaper reads of that community, and 
the publishers of those papers have a peculiar responsibility to their 
public, to the readers. I don't think that it is up to them to determine 
what the readers should take into consideration in forming So opinions 





regarding politics or other matters. 

Mr. Wall: Madam Examiner, I would like only to say that I don't 
think this Commission wants to get itself in the position of censoring 
newspapers, and this would be precisely what you would have to do if 
the Commission were to hold that this newspaper did not have a right to 
publish as it saw fit and to exclude one column of David Lawrence if it 
saw fit. That is something within its discretion that has absolutely 
nothing to do with the qualifications of the applicant, and it is outside 
the issues. ! 
The Presiding Officer: Exhibit 16 offered on behalf of Federal 


will not be received in evidence. | 
* * | 





[ Tr. 234] 

The Presiding Officer: I think in the interest of expediting this 
hearing -- and the Commission says expedite it, and I'm doing my best 
to do that -- Mr. Johnston,why don't you avail yourself of the offer by 
Mr. Fletcher to stipulate this case and get together and get the whole 
picture in so we will have it all before us? ! 

Mr. Johnston: I think I prefer to submit the correspondence if we 
can have an opportunity to do so. Ido not have the carbon copies avail- 
able here at this time. 

The Presiding Officer: Well, you certainly have the originals to 
any reply that you got, don't you? 

Mr. Johnston: We do not have them here; they're in Rochester. 
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The Presiding Officer: I mean they are in your possession? 

Mr. Johnston: I thought until a while ago that this was all of the 
correspondence. 

The Presiding Officer: Well, apparently, Mr. Brown, is this all 
the correspondence you have? 


The Witness: That's all I have right here. 
* * * * 


[ Tr. 245] 
By Mr. Johnston: 

Q. Did you or not at one time have network affiliation? A. We 
attempted to get a network affiliation at the time we first hit the air in 
1935. We weren't able to make negotiations with the network because 
they said we were daytime station only and that we would have to get 
full time before we could get a network affiliation. 

In 1938, we got full time, and I went back to the network and asked 
them if something couldn't be worked out so that we could carry the 
overflow programs that WHAM was carrying. 

WHAMat that time had both the red and blue network. The 
Stations Relations Department of NBC said-- 

Mr. Wall: Objection. 

[ Tr. 246] 

Mr. Fletcher: Madam Examiner, really, I think the question was 
susceptible of a yes or no answer, it appeared to me, and I think one 
word could have covered the whole question. 

The Presiding Officer: Mr. Brown, to avoid the delays of ruling 
on objections -- and they must be sustained when they are so clearly 
proper against the hearsay nature of your testimony -- I think you can 
tell your story without getting into this realm of hearsay because you 
will doubtless get objections to it as you have. 

Mr. Johnston, will you see if you can direct your witness by your 
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questions to keep him out of this realm of hearsay? 
Mr. Johnston: I will do so. 
The Witness: I was unable to make negotiations with the NBC 


| 
| 
| 
| 
| 


network because WHAM was a very good affiliate of theirs, and in the 
light of that-- | 

Mr. Fletcher: Madam Examiner, I move to strike. Here we are 
getting into arguments and reasons, conclusions and opinions. ‘This 
whole subject matter has been the subject of litigation, suit. Conspiracy 
suit was filed in New York State. Judgment was rendered against Mr. 
Brown. The whole matter has been explored by the courts. I don't see 
any point of dragging up all these matters, going way back that far. It 
is completely irrelevant to the issues in this proceeding. ! 
Mr. Roberts: I would like to know what the objection is directed 
to. : 


[ Tr. 247] 
Mr. Fletcher: The expression of an opinion as to why AES net- 
work didn't get into an agreement with him. | 





The Presiding Officer: That is a good objection. | 

Now I think you can tell your story, and I am not cutting you off 
on this time element Mr. Fletcher has raised. I do not sustain you on 
that point. But let's get the facts developed and develop facts and stay 
out of the realm of hearsay and conclusions and opinions of that type. 


* * * * x | 


- . [ Tr. 261]; - 
Mr. Johnston: * * * Mr. Brown, will you please state the extent 
and nature of 





[ Tr. 262] 
the commercial operations of WSAY? 


1 an material from transcript pages 261 through 273 stricken by order of the 
Hearing Examiner of May 14, 1956, R. 1913. 
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The Presiding Officer: Let's give a time limit on that, too, in 
some manner. I am not telling you how to do it, but let's know what 
time we are talking about. 

By Mr. Johnston: 

@. Prior to the grant of these applications on March 11, 1953. 
A. No, it wasn't. 

Q. Iwill repeat the question: Please state the extent and nature 
of the commercial operations of WSAY up to March 11, 1953. 

Mr. Fletcher: Madam Examiner, I would like to object to the 
form of the question. I don't understand what it means. I don't know 
what the answer would be representative of once it comes forth. What 
are commercial operations? 

The Presiding Officer: Objection is overruled. I think we can 
straighten that out later, Mr. Fletcher. You will have a chance to test 
this witness. | 

The Witness: After WSAY lost its networks, which was the time 
that WVET came into being, I lost out of pocket close to $200,000. Until 
the last two or three years, I haven't even taken a salary out of WSAY 
for myself. This year-- 

The Presiding Officer: The question was prior to March 1953, 
was it not, Mr. Johnston? 

Mr. Brown, let me caution you again. Listen to the question. 


[ Tr. 263] 
Be certain you understand it. If you don't understand it, I will attempt 
to get you one you do, and then answer that question and wait for them 
to ask you another one. They will. 
By Mr. Johnston: 

Q. Mr. Brown, my question was as to the extent and nature of — 
your commercial operations. What was the source of revenue for your 
station or the sources of revenue? A. The sources of revenue since 
the losing of the networks has been just the local revenue plus some 
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national spot revenue which decreased tremendously with the loss of 
the networks. | 
Q. During the time that you had a network, did you realize 





revenue from the network programs? A. Very good revenue 
\. from the network programs, probably an excellent revenue, and 
not only from the network-- 
Q. What was your revenue from the networks for -- Strike 
that. : 
What was the amount of your annual revenue from the net- 
works? | 
Mr. Fletcher: Madam Examiner, once again, can we pin 
this down to a point of time? don't want to appear to be — 
objecting just for the sake of objecting, but what are we getting 
at? | 
The Presiding Officer: I have asked Mr. Johnston to tie it 
down in period of time. That was one of my requests to him 


[Tr. 264] 
so we would know what periods we are talking about. 


Mr. Johnston: I think he stated previously the period of time 


when he had affiliation. : 


By Mr. Johnston: 

Q. Will you restate Mr. Brown, what period of time you ‘had 
network affiliations? A. Until the time that WVET came into 
being. 

Q. When was that? | 


Mr. Fletcher: Wait just a minute. Will you read that question 
back, please? : 
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(Question read by reporter) 
Mr. Fletcher: Did you understand the question? 


The Presiding Officer: Do you understand that question, Mr. 
Brown? 
The Witness: Yes. 


The Presiding Officer: Allright. Will you answer it, and 
I believe the answer asks for a beginning and terminating period if 
you are going to cover the period. 


The Witness: May I ask one question of you? 


The Presiding Officer: Well, better ask it of Mr. Johnston. 
He is asking the question. I am just trying to get an answer So that 


we will know what we are talking about. 


The Witness: Talking about network affiliation or network 
programs? 


Mr. Johnston: I think I said programs. 


[Tr. 265] 
The Presiding Officer: | Now do you understand the question? 


The Witness: Yes. 
The Presiding Officer: All right. Answer it. 


The Witness: We made considerable money on network 
programs up to the time -- 


The Presiding Officer: I thought we were asking about times, 
weren't we, rather than money on this question? 


Mr. Fitzpatrick: Time period. 


The Presiding Officer: I am completely confused. 





By Mr. Johnston: 





Q. The last question, Mr. Brown, was as to the period during 
which you had network affiliations. Will you state the years approxi- 
mately? 

A. You mean affiliations or programs again? We had be 
affifliation. : 

Q. Tell us first the period of time during which you broad- 
cast network programs, approximately when you began and when 
you ceased to broadcast network programs? | 


A. From about 1939 through to the date that WVET went on 
the air. | 
Q. Do you know when that was? | 
A. Lbelieve it was in 1942 or 3, somewheres around that. 





Mr. Fletcher: Madam Examiner, so the record may be 


[Tr. 266] 


straight, I will be glad to stand on our starting date as being 
November 1947. : 


The Presiding Officer: Very well. Would you agree that 
that is the date? | 


Mr. Roberts: Yes. 
The Witness: That is the date. 


The Presiding Officer: Allright. Let's see if we can get 
within five years, closer than five years to the other dates we 
are talking about. 
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By Mr. Johnston: 
Q. During that period, Mr. Brown, what was the approximate 
amount of the revenue that you received from the broadcasting network 
programs annually? A. I believe the last year prior to losing of the 


networks was close to a hundred thousand dollars. 


Q. Will you state what the-- 

. The Presiding Officer: Just a minute. I thought your question 
said annually and there would be more than one year involved. Is it the 
same over all the periods? Let's get the facts straight. 

By Mr. Johnston: 
Q. Was that year fairly representative of this period of time? 
A. No; it gradually built up from 1938 to about that figure. 


[Tr. 267] 

Q. During this same period, did you have revenue from other 
sources? A. Yes. Considerable revenue from national spot business 
and local business. 

Q. What was the amount of revenue derived from all sources ? 

Mr. Fletcher: What period of time? 

Mr. Johnston: During this same period of time. 

Mr. Wall: What is that? 

Mr. Johnston: 1938 to 1947. 

The Witness: The actual revenues year by year, it is pretty hard 
for me toremember. The revenue the last year was close to 300-some- 
odd thousand dollars. I would have to supply him with the actual figures 
which I can do for each year if it is desirable. 

By Mr. Johnston: 

Q. Taking the period from 1947 to 1953, what was the amount of 
the revenue that you received annually? A. Ican't tell you that. I 
can tell you pretty close how much money we lost. 

Q. LI will ask you then to state how much money you lost. A. Close 
to $200,000. 

Q. Is that annually or for the entire period? A. That is over the 
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period. 


Q. That is the period from 1947 through 1952 ? 


[ Tr. 268] 

A. That is correct. 

Q. How do you account for that drop in revenue ? 

Mr. Wall: Objection, Madam Examiner. That calls for a con- 
clusion. | 

Mr. Johnston: This is the general manager and president and 
sole stockholder of the corporation. I think he surely can-- — 

Mr. Wall: More is the reason why he should be able to discuss 
facts. | 

The Presiding Officer: I think he should be able to tell : in what 
categories he lost this money. Can he not do that? Isn't that pat you 





are really asking for? 
Mr. Johnston: Well, he was operating during this period without 


a network affiliation so that I don't think-- 

The Presiding Officer: He had drops in income or revenue in 
certain categories, undoubtedly. I mean I know that much about business 
to know that this $200,000 was built up out of less revenues and perhaps 
several categories, I don't know, and I think that is what we are looking 
for, isn't it, because we want the facts. | 

Mr. Fitzpatrick: Of course, it might have been increase in cost 
of operation; we don't know until we get it. | 

The Presiding Officer: We have to get the facts in, and I think the 
proper way to do is ask him what the facts are and not ask him what he 
attributes it to because maybe somebody else : 

[ Tr. 269] 
would attribute it to something else. 
By Mr. Johnston: 
Q. Mr. Brown, what were the sources of your revenue uring 
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this period 1947 to 1953? A. The sources of our revenue from '47 to 
‘53 were some spot business which is national business, comes through 
from New York, and some local business. 

Q. Which source provided the major part of your revenue? 

Mr. Wall: Iam sorry, I didn't hear the question, Mr. Johnston. 

The Presiding Officer: Will you raise your voice, Mr. Johnston. 
I have trouble hearing you also. 

By Mr. Johnston: 

@. Which sources provided the major portion of your revenue? 
A. All sources contributed to the revenue. However, the network 
source was directly cut off. The other sources were diminished tre- 
mendously because we didn't have the availabilities to offer the sponsors 
on network shows. 

Q. Can you answer my question as to which source contributed 
the major part of your revenue? A. I would say the network source. 

Q. During the period 1947 to 1943, that is, the period I asked you 
about-- 

The Presiding Officer: Just a minute. You mean't '53, 


[ Tr. 270] 
didn’t you? 

Mr. Fitzpatrick: '53. 

Mr. Johnston: To the beginning of 1953. 

The Presiding Officer: Let's see if we can get the question 
straight. I thought you said 1947 to 1943, and I believe Mr. Fitzpatrick 
thought the same thing. Let's get the record straight on the period so 
the witness will know what we are talking about. 

The Witness: 1947. 

Mr. Johnston: Through 1952. 

The Witness: Just local programming and small amount of spot 
business, national spot business. 

By Mr. Johnston: 
Q. Can you state, Mr. Brown, the amount of your operating 
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expenses during the same period of time? 
Mr. Fletcher: Madam Examiner, I am not objecting to these 
questions on the theory that you are letting this line of testimony in 
solely on the basis that it is going to be corroborated by detailed fi- 

nancial statements. Otherwise, I am going to object to every single 





question that comes along. This is no way to prove financial ability or 
inability . | 

The Presiding Officer: By this line ofquestioning, Mr. F letcher, 
this station is opening up its financial history and its financial back- 
ground, I think, and I believe Mr. Johnston and Mr. Roberts realize 


that, do you not-- | 


[Tr. 271] 





Mr. Roberts: Yes. | 

The Presiding Officer: --and that you are going to have to lay it 
on the line to show it, and I do agree the best way to show this. is by 
your financial statements. i 

Mr. Johnston: I agree, Madam Examiner. We don't have them 
available. | 
The Presiding Officer: Well, I think we will be here another day 
or two. ! 

Mr. Fitzpatrick: I have to check to find out what financial state- 
ments of WSAY are presently available in the building. | 

The Witness: They should all be here. ! 

Mr. Fitzpatrick: Well, some were put in the archives I believe. 
We could ascertain that. Of course, that is confidential to the station 
now. But as the Examiner said, you are starting to open the as as to 





your finances. 
Is it your position you want this material down here and subject 
to inspection? | 


I would like to have that clarified at this point since we are going 


into it, if we are going to go into it. 





[ Tr. 271] 
236 
The Presiding Officer: We can't put in part of this story and not 
put it allin. It seems to me that we have got to have the whole picture. 
Mr. Roberts: Protestants and the Commission are entitled to any 
information with respect to that in this record that they want. 


[ Tr. 272] 

Mr. Fitzpatrick: You mean the applicants? 

Mr. Roberts: These parties here, the applicants and you, are 
entitled to any information on this subject that you want. 

The Fresiding Officer: Is it your position that if--and let's get 
this straight on the record. Mr. Fitzpatrick has said that he will get 
the financial reports of Station WSAY which are available in the Com- 
mission. Some of them may have gone to archives, as he said, but they 
can be pulled back from archives. 

Mr. Fitzpatrick: That is right. 

The Presiding Officer: But they are confidential but you as 
counsel and Mr. Brown certainly in his capacity can make them avail- 
able to other people, but you will have to do that. 

But if you are going to put in part of this case, you are going to 
have to put in all of it, that is, all relevant factors of it, because we 
can’t look at--and you agreed to that, that we can't look at just part of 
it. 

Mr. Roberts: I agree. 

The Presiding Officer: Then will you request Mr. Fitzpatrick to 
find out where the financial reports are and to make them available to 
the other people? I think that is the way you want it. 

By Mr. Johnston: 

Q. LIask Mr. Brown first if he has any objection to making these 

reports that are submitted to the Commission in 


[ Tr. 273] 
confidence available to the parties to this proceeding? A. None what- 


soever. 





Tr. 286] 


237 |! 
Mr. Johnston: Then, Mr. Fitzpatrick, I would appreciate your 
determining whether they are available and your making them available. 


* * * * * ee. 





[ Tr. 284] 
PAUL MILLER 
was called as a witness on behalf of Federal Broadcasting system, being 


first duly sworn, was examined and testified as follows: 
* * 1 * * 


[Tr. 285] 
DIRECT EXAMINATION 
By Mr. Roberts: 
Q. What is your name? A. Faul Miller. 
Q. What is your address? A. 5455 Clover Road, Pittsford, 
New York. 
Q. What is your occupation? A. Newspaperman. 





Q. And with what business affiliations or connections ? | 
[Tr. 286] | 
A. Executive Vice-President of Gannett Company, Inc. 
Q. How long have you been associated with the Gannett Enter- 
prises? A. Eight anda half years, since August 1, 1947. : 
Q. What was yourprior business affiliation? A. Chief of the 
Washington Bureau of the Associated Press. 
Q. And how long were you in that position? A. Five years, five 
and a half. | 
Q. In that particular position? A. I have been with the Associ- 
ated Press fifteen years. | 





Q. You went directly from the Associated Press in Washington to 
the employ of the Gannett enterprises? A. Right. | 


* * * * 
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* * [Tr. 289] , * 

Mr. Wall: I am willing to take any portion of that application that 
relates to these questions and use that as an exhibit. It seems to me 
that would be more accurate, and it would save us time. 

Mr. Roberts: I think that is an excellent idea. 

Mr. Wall: We will take that, and if it is out of the application we 
will submit that as a joint exhibit. 

The Witness: I think I may be inaccurate about some of these 
things. 

The Presiding Officer: I think the way to expedite the hearing is 
for you to agree upon a joint exhibit or one of you to prepare the exhibit 
and agree to its receipt and let's do it that way and not take up any more 
time than we have to in getting oral testimony that we can adduce and 
perhaps more correctly by this document in documentary form. Would 
that be agreeable to you? I understood it would be, Mr. Roberts. 

Mr. Roberts: It is not complete. The application is not complete. 
I will be glad to get all of the material that is in the application in the 


record without having to ask oral questions, of course. 
b * * x * 


[Tr. 305] 
By Mr. Roberts: 
Q. Do you know what your total advertising revenue is as published 
in the publications of the trade? A. No. 
Q. Is that information of general knowledge? A. Yes. 
Q. What source will I go to to obtain such information? A. Me. 


I will get it for you. 
* * 


* 


[ Tr. 312} 
Q. Have you any knowledge of that fact as to the percentage of 
your news content to any other paper? A. Yes, and ours I would 


* * * 
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say is high average. 
Q. Can you cite me some place where you record and report your 
percentage of news content in your newspapers? <A. At any mace to 
which we report? : 
Q. Public record to which I can have access. A. Well, I will 


get it for you. What do you want, for what period? 
* x * * 


* * [Tr. 338] , i 

Mr. Roberts: I will ask counsel now on the record if he will pro- 
duce the bulletins for the year 1952, subject to the elimination of any 
matters that would be intra-company, personnel, or similar matters 
that would not have any relationship to this case. | 

Mr. Wall: Madam Examiner, I'm willing to do this: I'm willing 
to confer with my witness later on. I know nothing about these bulletins 
or whether they are proper. If I can cooperate, I will do so and be glad 
to supply the Examiner with anything that has any relevancy here. But 
I'm not in a position now to do so and Iam willing to state my | position 
in the morning, if that is agreeable to you. 

The Presiding Officer: I think that's a fair answer to the iueation 


and will expect you to be able in the morning to state your position. 
* x * x * / ok 





[Tr. 342] | 
By Mr. Roberts: | 
Q. I'll put my question this way. Do you declare, Mr. Miller, 
that your Rochester Democrat and Chronicle is a Republican newspaper? 
Mr. Wall: Objection, for the same reason. We went into this 
yesterday and I still submit politics should be kept out of this hearing. 
It makes no difference what we declare and what our somes thoughts 


are. 





The Presiding Officer: I just don't see the relevance, Mr. Roberts, 
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as I said on prior occasions in this hearing, of what the political affili- 
ation of some individual is. What I think you're trying to show is some- 
thing which I believe can be developed separate and apart from political 
affiliations. 
Mr. Roberts: For the purposes of the record, I ask that 


[ Tr. 343] 
there be a ruling on my question. 

The Presiding Officer: Well, the objection will be sustained inso- 
far as it goes into political affiliations. 

Mr. Roberts: I don't mean to be impertinent at all, Madam Examiner, 
but I’d like to ask this question in a different form. 

By Mr. Roberts: 

Q. Is there any of your papers in the New York area--the Gannett 
papers, I mean--which is stated to be, on its masthead, a Democratic 
paper? 

Mr. Wall: Objection. Same reason. 

The Presiding Officer: I think it is subject to the same objection 


and it will be sustained. 
* 5 


ss [ Tr. 354] 
By Mr. Roberts: 
Q. Now Iask you whether or not there is any governmental regu- 
lation of your rates in the newspaper business in the sense that there is 
for a public utility? A. I'd like the same reply to that question. 
Mr. Wall: Madam Examiner, that calls for a legal answer. 


The Presiding Officer: That's a lega! question. 


[Tr. 355] 
Mr. Roberts: Can I ask if his own rates in the Rochester papers 


are subject to any regulation by any governmental agency ? 
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Mr. Wall: That calls for a legal answer, and I object. | 
The Presiding Officer: I agree with the objection that it is a legal 


conclusion. 
* 


\ 


[Tr. 364] 
By Mr. Roberts: 

Q. May I ask if you're informed as to the case before the Federal 
Communications Commission in the United States Circuit Court for the 
District of Columbia and the Supreme Court of the United States involving 
activities of Gannett Company in connection with the control of WOKO? 

Mr. Fitzpatrick: Objection. | 

Mr. Wall: Objection, Madam Examiner. | 

* * * * 





* * [Tr. 369] x | 
The Presiding Officer: I cannot find--and I have studied these 

issues with great care--any issue which could conceivably encompass 
the retrying of the WOKO case, and I make that determination apart 
from the length of time which has elapsed since the WOKO case. I 
just do not see how it comes within the issues which the Commission 
has framed based upon the protest filed in this case. And the objection 
is sustained. : 


x cd 


By Mr. Roberts: 


[ Tr. 370] | 
Q. I'll ask you in your examination of the history of this company 
whether or not Gannett has on several occasions filed for an AM or TV 
application maintained its filing in contest with other parties and then 
abandoned the application without proceeding with construction? 
Mr. Wall: Objection, Madam Examiner. ! 








| 
| 
| 
{ 
| 





| Tr. 370] 
242 
Mr. Fitzpatrick: Objection. 


* * * 


* * [Tr. 376] , * 
The Presiding Officer: I don't think the answer to this question 


which is now under consideration is relevant to the 


[Tr. 377] 


issues in this proceeding, and the objection is sustained. 
* * * x * 


By Mr. Roberts: 
Q. I'll ask you if there are any other agreements between WVET 
of any kind and the Gannett papers or any of its interests 


[ Tr. 378] 
that you know of, other than the one agreement that has been shown to 
you and is on file in this case? A. Not to my knowledge. 


Mr. Roberts: I have no further question. 
x * * e 


[ Tr. 381] 
ERVIN LYKE 
was called as a witness and, after having been first duly sworn, was 


* 


examined.and testified as follows: 
DIRECT EXAMINATION 
By Mr. Roberts: 

Q. Please state your name and address. A. Ervin Lyke, 1624 
Edgewood Avenue, Rochester. 

Q. Mr. Lyke, you are appearing here in response to a subpoena 
on behalf of the protestant, Federal Broadcasting Corporation. You 
nodded, but-- A. Yes. I didn't understand it as a question. I 
thought you made a statement. 
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Q. That was a question. What is your business? A. = 
broadcasting. 
Q. And how long have you been in that business? A. About 14 


years. 
* 


- ,  LTr. 383] , sa 
Q. What was your first position in going to Rochester? A. Chief 
engineer. : 
Q. Chief engineer of what, sir? A. Of Veterans Becedcasing 


Company station WVET. 


x * 


n » Ltr. 386] , a 
Q. But you were then elected in 1950 as treasurer, is that right ? 
A. Yes. : 

Q. Now was that coincidental with the beginning of your television 
aspirations? A. Yes, I think it was. 

Q. This is 1950, Mr. Lyke? A. Yes. | 

Q. Was that 1950? Can you place the date more exactly in 1950? 
A. Well, I became president of the company on January 1, 1951, and 
I believe at that time, within a few weeks after that, we filed our appli- 
cation for television. | 

Q. That was your original application as an independent station 


in Rochester? <A Yes. 
* * 


nm . [Tr. 422] , ms | 
Q. I will ask you if there was in fact any loan agreement involved 
in your letter of February 27--any firm agreement--which you filed with 
the Commission on page 940 as Exhibit 7-F of-- ! 
Mr. Fletcher: I object to the question as calling for a 
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[Tr. 423] 
legal conclusion. 
The Presiding Officer: The objection is sustained. I think you 
can develop what was actually filed, and then I believe it is for others 


to decide whether or not it was a firm agreement. 
* * * * 


* * [Tr. 426] , x 

Mr. Roberts: Yes. May I ask counsel if the latter one he men- 
tions is the actual agreement which was in force with the bank at the 
time the letter of February 27, 1953, was written? 

Mr. Fletcher: Yes, sir, that's what it will be. 

Mr. Roberts: Thank you, very much, because we don't have ac- 
cess to that anyway. | 

The Presiding Officer: I think that's a very fair offer and one 
which I believe will expedite the hearing; and if you can move along then, 


I will appreciate it. 
x * 


* * [Tr. 443] « * 

Q. Do you presently operate in accordance with the schedule of 
channel-sharing shown on Exhibit 17 which was distributed and identi- 
fied in this record? 

Mr. Fletcher: Could you furnish the witness with a copy so he 


will be able to answer the question? 

Mr. Roberts: I think he has one. 

Mr. Fletcher: Do you have one there, the joint agreement en- 
tered into? 

The Witness: It must be in this file. 

Mr. Fletcher: Oh, you mean in the application. 

The Witness: Yes, we do. 

By Mr. Roberts: 
Q. There has been no change in the time elements or requirements 
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of that agreement, is that right? A. No basic change. 
Q. Now, in this method of operation, I note from the third page 
of Exhibit No. 17 that on Monday, for example, WHEC-TV has the 
operation from 3:00 a.m. to 6:00 p.m., is that correct? : 





[Tr. 444] | 

A. Yes, sir. | 

Q. Does that mean that three men are covering all of your trans- 
mitter engineering functions for WHEC over that period of hours every 
day? A. I believe so. : 

Q. Now, with respect to WVET, for example, you have shown on 
Sunday the time-sharing agreement as between 3:00 a.m. and 5: 00 p.m. 
Do your three men cover the entire operations of the transmitter on 
Sunday as well as on other days, from 3:00 a.m. to 5:00 p.m. ? 

A. I believe this time-sharing agreement covers a good number of hours 
in addition to the operation of the transmitter. The operation of the 
transmitter on Sunday begins at approximately 10 o'clock. 

Q. Well, let's take on Monday, which is with respect to WVET-TV. 
You are showing share-channel operation for VET from 6:00 p. m. to 
3:00 a.m. ! 

Mr. Fletcher: Madam Examiner, I object to the characterization 
of the document in a manner to which the document does not support. It 





doesn't show operation. The document to which he is referring shows 
the division of time. It has nothing to do with how much anybody 
operates during that time. i 

Mr. Roberts: I object to counsel's testimony, Madam Examiner, 
and ask that it be stricken. 

Mr. Fletcher: Well, I object to your PEELE of 

[Tr. 445] 

the document. 

The Presiding Officer: Let's have no more colloquy between 


counsel. 





! 
| 
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The question has arisen in my mind--two matters in addition to 
the one counsel has referred to--and that was the actual broadcast time 
as contrasted to warm-up times and so forth before the stations go on 
the air, and also whether or not they were actually on the air the total 
periods of the time which they have divided, because many stations 
which are licensed unlimited hours do not operate 24 hours in the day; 
and that's what I'would like to get straight in the record, and that is the 
only thing I care about. 

Mr. Roberts: I'm sure I will bring that out, or the witness will, 
one way or the other. 

Mr. Fletcher: It's obvious the agreement divided up 24 hours a day 
seven days a week. That was the intent, and it doesn't obligate anybody 
to operate any portion of the hours divided. My objection is this: When 
Colonel Roberts refers to the hours of operation, it is the wrong charac- 
terization; and the witness doesn't know whether to take what he says 
or what he intended to say. 

Mr. Roberts: I think the witness understood; and I do, too. 

The Presiding Officer: Well, I've had questions I've raised my- 
self in trying to follow you. Will you be certain whether we know that 
you are talking about actual hours of operation or 


[Tr. 446] 
whether or not you are talking about the categories they could operate 


in if they so desire. 

Mr. Roberts: Yes. 

By Mr. Roberts: 

Q. Are you clear we are talking about the operations which may 
be conducted on Monday by WVET during the hours between 6:00 p.m. 
and 3:00 a.m. ?) A. I assume that's what you meant. 

Q. And you do vary the amount of actual broadcast time, since 
the time you first went on the air, from time to time ? A. Yes. 

Q. And is it always the same on any particular day, from the 
beginning of your operation, in number of hours, between WVET and 
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WHEC; that is, the number of actual operating hours? A. No, it is 
not. | 
Q. For example, let's take as of the beginning of the operation. 
How many hours total was the channel operated? A. I believe approxi- 
mately 84 hours a week. : 

Q. Divided equally over week days? A. Approximately, yes. 

Q. And how many hours on Sunday? A. I believe we were 
signing on about 11 o'clock, which-- : 

Q. 11:60 a.m. on Sunday? A. 11:00 a.m. 

Q. And cutting off at what time? 


[ Tr. 447] ) 

A. We were signing off--WVET-TV was leaving the air at 5:00 
p.m.; and I believe WHEC came on at 6:00 and operated tee. 
until midnight. | 
Q. That would be 13 hours on Sunday. That would ee about 

12 hours a day for the other six days of the week, of operation, is that 





right? Monday until Saturday, inclusive, you have about 12 hours per 
day for both stations' operation. A. I think I was a little short. 

Q. What time were you operating on week days? .A. I believe 
when we first went on the air we signed on at 10:00 a.m. and the channel 
was leaving the air at midnight. | 

Q. 10:00 a.m. until--The divided time, let's say, on Monday now. 
WHEC would stay on from 10:00 a.m. until 6:00 p.m. A. Yes, sir. 

Q. And run eight hours? A. (Nodding head) : 

Q. Andthen WVET, your station, would pick up at 6:00 p.m. on 
Monday and run until midnight, six hours, is that right? A. Yes, that's 
approximately right. : 

Q. Now, under this arrangement, can you state what the respective 
average number of hours operated by WHEC and WVET were in an oper- 
ating day? A. You are referring to the early part of our broadcast 


time? 





[Tr. 447] 


Q. Yes, the early part. 


[Tr. 448] 
A. I would say that it was approximately 45 hours each--half of 
the channel-- 
Q. Now, I'don't understand, myself, now. I asked if it wasn't 
true that eight hours of operation per day was conducted by HEC under 


their share of the agreement and you conducted six hours of operation 


beginning from 6:00 p.m. until midnight, is that right ? 

Mr. Fletcher: That was on one day. 

The Witness: You were referring only to Monday. 

The Presiding Officer: As I look at this schedule, they shift from 
day to day. 

Mr. Roberts: That's right. 

By Mr. Roberts: 

Q. Now, on Tuesday you switch over, is that right? A. (Nodding 
head) 

Q. Now, is it not true that during four of the days of the week you 
have the early morning start for your period of 3:00 a.m. or thereafter 
when you begin operation? A. That's right. 

Q. And on four days of the week, including Sunday, WHEC has the 
operation following five or seven o'clock, respectively, is that right? 
A. Yes, that's right. 

Q. And that would include, of course, the premium hours for net- 
work purposes ? 


[ Tr. 449] 

Mr. Fletcher: Well, I object to that, Madam Examiner. We will 
be getting into what is premium hours. I think we are opening up a brand 
new field of controversy that will get us nowhere in connection with this. 
This is the agreement that was entered into. Whether it was improvi- 
dent on anybody's side, I don't think it makes any difference. 





( 
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Mr. Roberts: The agreement was approved and it isa specific 
issue as to whether this is in the public interest, and this type of opera- 
tion-- i 

The Presiding Officer: You're asking this witness, as an experi- 
enced telecaster, whether or not he considers certain hours premium 
hours, is that it? | 

Mr. Roberts: Well, between 5:00 p.m. and 7:00 p.m. and 3:00 
a.m. are the preferred or premium hours for network operation. 

The Presiding Officer: Answer the question. : 

The Witness: The period between 5:00 p.m. and midnight is con- 
sidered to be the best hours. 

By Mr. Roberts: | 

Q. And of those hours, the hours after 7:00 o'clock would be more 
valuable for advertising purposes and program purposes, would they 
not? <A. I'd like you to define "value." : 

Q. That is, 5:00 to 7:00, is that as expensive time or as desirable 
time from the points of view of audience and program 


| 
\ 


| Tr. 450] 

service as the time from 7:00 until 10:00? A. Well, the highest rate 
time ratings are after 7:00. | 

Q. Yes. With respect to Sunday operation, I will ask you whether 
the operation on Sunday from 3:00 a.m. to 5:00 p.m., or any part 
thereof, is commercially valuable time on television as compared with 
time on Sunday after 5:00 p.m. A. Yes, sir. | 

Q. What time do you go on the air, or did you go on the air, when 
you started your operation on-- A. At10:00 a.m. | 

Q. At10:00a.m. And what kinds of programming did you pro- 
duce on Sunday from 10:00 a.m. to 5:00 p.m.? A. Well, that's 
rather lengthy. Do you want me to list it? 


Q. Yes, we are going into programming. 


The Presiding Officer: Are you using the word "produce" in a 


general manner ? 
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By Mr. Roberts: 

Q. What kinds of programming did you produce in the sense of 
broadcasts over your Channel 10 in Rochester by WVET on Sunday ? 

Mr. Fletcher: I would like to just get matters straight, and it is 
of no particular consequence to us as to which way the ruling is. I don't 
feel that programming has anything to do with this issue on the share- 
time value. It's the nature of 


[Tr. 451] 
programming. And I'd like to object to the question as not being within 
the scope of the issues. If you put it in there, we're going to be here 
an awfully long time. If it's in there for part of it, it's going to be in 
there for all of it. 

The Presiding Officer: You don't have to argue that point. If 
it’s in here for one, it's in for all. 

Mr. Fitzpatrick: My understanding from reading the prehearing 
conference is that Mr. Rawson did point out at that time it appeared 
that under Issue|No. 2 with respect to the share-time agreements, that 
the protestant would have an opportunity to show that the things that they 
prognosticated in the protest, as to what the effects would be on such an 
agreement, and what its effect would be for violation of the Act or rules 
the protestant should be given leeway in making such a showing. I 
think Mr. Rawson at that time was reasonable and correct; and I think 
that with respect to that issue, the base point period should be given 
some leeway. From my understanding of the prehearing conference, it 
was understood on that one issue that some leeway would be given. I 
don't raise any objection to the way in which the protestant is proceeding. 

Mr. Fletcher: I think we ought to have something from counsel as 
to what relationship programming has to the issue, so we can see at 
least what his argument is on the subject. 

Mr. Roberts: I have nothing further to add to the counsel's ob- 
jection that programming has on that issue. 
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[Tr. 452] 

Mr. Wall: It seems to me there are two considerations here. I 
have listened to these questions and mark well they have gone beyond 
our cut-off date, so there are, I think, two problems to be covered 
here. One, if we go into programming, we will be here a long time. 
Secondly, it is beyond our cut—off dates. AndI submit, as I did yes- 
terday, that the protest in its validity is to be determined as of the time 
of the grant; and the issue was whether the grant that was made was in 
the public interest, not something done a long time after that. If the 
protestant feels there should be something done about subsequent events, 
it should file a pleading independent of this case. | 

Mr. Roberts: In response to that, there is no agreement as toa 
cut-off date, if you mean the date of the Commission's application so 
far as this protestant is concerned on this issue. And secondly, it is 
perfectly obvious that it would be utterly impossible to examine into the 
share-channel operation of television stations in Rochester as to any 
points prior to the date of the grant, because there were none. 

The Presiding Officer: Well, Mr. Roberts, on one point, as I 
recall it, you came to the pre-trial conference some time after it was 
convened--and we had convened at the hour appointed--and with the ex- 
press consent of your co-counsel, there was discussion certainly on at 





least one issue of a base line, as I think we referred to it there. The 
question was asked--again this is my memory of it and the record itself, 


of 


| 


i 
| 
| 
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course, will be the best source of what took place--whether or not you 
wanted to meet on one date or another. AndIam quite certain that your 
co-counsel in at least one case chose a date which was the date of the 
protest. And I think the statement I made along about that time was 
read the other morning when we discussed this case further. I did not 
make my ruling on the so-called cut-off date, based entirely on that. I 
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think that that is, in most instances, a fair one, because certainly things 
which happen subsequent to the date of a protest cannot be the basis of 
that protest. I grant you, as I said in my ruling, Tuesday morning I be- 
lieve it was, that there may be certain factors which occurred subsequent 
to the date of the action complained of, which may shed some light on 
circumstances and evidence which did exist at that time. And that is the 
area in which I think we have to consider this question of programming. 
I don't believe that you were urged that you could rely on matters which 
were not in existence, and certainly matters which had no discernible 
relationship to evidence which was in existence at that time, to support 
your position. Issue No. 2 with respect to this share-time 
operation, it seems to me, has to be governed by that, with the con- 
dition which I have announced before; and where you can tie it in with 
things which you could have knowledge of, and apparently did have 
knowledge of at the time you filed the pleading, can be shown. And that 
is the only basis on which I see that we can intelligently try 


[Tr. 454] 
this protest case or any other, because otherwise you can come in and 
allege things which--well, to use the language of the statute, I would fail 
to see how you could allege things with particularity which are not in 
existence. And it seems to me that is the basis for the protest under 
the statute. 

Mr. Roberts: I'm not sure I understand all you said, Madam 
Examiner. 

The Presiding Officer: Well, I'm not certain I understood all you 
said. So if you want to clarify your remarks, I'll be glad to listen. 

Mr. Roberts: I will say this: We did protest the grant of appli- 
cation without hearing on the basis of the representations made in the ap- 
plication for share-channel service in Rochester as ‘not being in the 
public interest. We did so protest that. That protest was allowed. It 
was subsequently disallowed. That is, it was disallowed upon recon- 


sideration; but it was initially allowed. It is now protested as not being 
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in the public interest. The representations made, or motuded in the 
application, were the representations as to the hours within which these 
parties would serve. They were shown only as from 3:00 a.m. to 6:00 
p.m. for one, as for example. And then from 6:00 p.m. to 3:00 a.m., 
for the other. On the basis of that representation, it was our ‘contention 
and our protest was filed because we didn't think the Commission could 


make a finding as to its being in the public interest on the basis of the 


[ Tr. 455] | 

representations made. | 

Now, as to what that actually means and how it adversely affects 
the public interest, we could give illustrations from this or any other 
share-channel operation; and my questions have been directed entirely 
to the distribution of time between the parties as it affects the mainten- 
ance of two full crews of personnel, for example. I will further like to 
ask questions concerning the distribution of time between days as it 
affects network television programs. And the illustration taken from 
the actual operation develops the obscurity of the application as filed, 
and the reasons why it shouldn't have been approved as being in the 
public interest, as well as the basic fact which has been stated as an 
issue by the Commission in response to our protest on the court's order. 
That's what Iam doing. No matter how many interjections are made to 
it, it seems to me--and how trying it may be on counsel--it _ to me 
it is the logical thing to do. | 

I don't know what the question is which is pending, if there is one. 

The Presiding Officer: Yes, there is a question pending which 
has to do with programming; and that is the matter which we = now 
considering. I've not forgotten that. : 

Mr. Fitzpatrick: Madam Examiner, may I just add that, in my 
statement, I didn't at that time point out that in the Court's decision 
there was a statement and I had taken that 


| 
| 
1 
| 
| 
| 
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[ Tr. 456] 
into consideration in stating the opposition. That is on page 7, Madam 
Examiner, in the first paragraph starting on that page, the last sentence 
there. It talks about when it comes back to the Commission, what should 
be done. And it says there that 'Reexamination should include an ap- 
praisal of the arrangement for joint operation by the intervenors, with 
reference not only to its effect upon programming"--and then it goes on-- 
‘but also to the circumstances surrounding the amendment." But I did 
want to point out 'the statement concerning the joint operation; and, of 
course, reference to going into the effective programming was made. 

The Presiding Officer: May I ask this question. Application Form 
301 requires a showing of programming certainly in general terms, does 
it not? 

Mr. Fitzpatrick: Yes, ma'am. 

Mr. Fletcher: It goes further than that, Madam Examiner--and I 
was just checking the application--precise percentages, precise hours 
of operation and precise programs by title, time and the two classifica- 
tions called for by the application form are included. So this reference 
to obscurity of program plans, I think, is completely off base. 

The Presiding Officer: I did not read this, and I'd be glad to have 
counsel enlighten me on the point. I did not read this as referring to an 
appraisal of what they may be doing today or might have been doing 
six months after they got on the air. I 


[Tr. 457] 
thought that the complaint was that there had not been--and I use "com- 
plaint” in the general term--had not been specific, or sufficient at 


least, examination of the proposals of the applicants. Now, it seems to 
me like their proposals, like in their applications, had to show--and my 
memory on as many of these television applications as I have seen--your 
programming has to be rather definite; and then when you get into a 
hearing, if you start departing from it, you run into very unusual 
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objections which have been sustained all up the line. i 


And is it your position, Mr. Fitzpatrick, that the appraisal and 


its effect on programming was something in futuro at the time the grant 
was made? | 
Mr. Fitzpatrick: Well, I think the protestant should go to the 
application and the proposal; but I think that some modicum of leeway 
should be given as to what actually did happen when the station went 
into operation. My understanding of the line of questioning now, with 





reference to how they actually put this into effect in the first few months 
of operation, lines of question were addressed to that period of time. 

I don't think the protestant should be able to go in--invade or go into the 
scope of the entire programming as of today or even as of a year anda 
half ago, in his attempt to show what his position is with reference to 
joint operation as violative of the Commission's rules or the Act. I 
think that some leeway should | 


[Tr. 458] : 

be given, and I didn't intend to convey the position that he was to go into 
any fishing expedition or to go into any extensive examination along the 
lines of programming other than as shown in the application and other 
than as effectuated within the first few months of application. i 

The Presiding Officer: This record is as silent as anything I 
can think of as to what the actual program plans were as shown by the 
applications. | 

Mr. Fitzpatrick: I recognize-- | 

The Presiding Officer: And the application is not a part of the 





evidence in this case until it is in some manner shown. I don't think 
there is anybody who practices before this Commission who isn't well 
aware of that. And that is one of my problems. And the condition or the 
proviso in my ruling on this cut-off date has been that, when you can 
show that subjects and events shed light on events in being at the time 


of the protest, they will be considered in that light. But we have nothing 
| 
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in this record at this moment. 

Mr. Fitzpatrick: I'm in agreement with you, Madam Examiner. 
The reason I didn't point out Colonel Roberts’ failure to go into the 
present programming is that he has the burden of proof and I don't want 
to be in a position of suggesting how he should proceed or meet it. The 
applicants might feel that I was taking a more active part than my po- 
sition called for. 

The Presiding Officer: I'm not suggesting anything to 


[ Tr. 459] 
anybody, but Iam pointing out on this record, since it has been raised, 
one of my problems with ruling on this question. 

Mr. Roberts: What question, Madam Examiner? 

The Presiding Officer: Your question with respect to programming. 

Mr. Roberts: I submit that in the language of the Court--it was 
intended as an admonition to the Commission--"In the present case the 
Commission should not conclude its hearing until it has built up a record 
sufficient to support its final conclusion. The speed with which it made 
its grant to the intervenors seems to us that it require that it now act 
with particular care in its reexamination of the matter, that reexami- 
nation should include an appraisal for the arrangement of joint operation 
by the intervenors, with reference not only to its effect on programming, 
but also to the circumstances surrounding the amendments of the 
original applications and the initiation of the joint project." And then 
it refers to its own decision in the Clarksburg case which amplifies 
parts of that. 

The Presiding Officer: I'm very familiar with the Clarksburg 
case. I also had that. 

Mr. Roberts: I just say that I think that my question is entirely 
proper, directed toward the effect of the split hours in any channel- 
sharing arrangement, and particulaziy this one on the programming, 
on the interests of the public. And I think I have not departed from 





that narrow channel. 


[ Tr. 460] i 
Mr. Wall: May I be heard, Madam Examiner? ! 
The Presiding Officer: I have one question to pose to counsel, 
because I'm trying to get the thinking on this because Iam perhaps more 
anxious than anybody here to be certain that I do comply with the Court's 





decision, because I want to comply with it and not go afield. 

Is it your position that the Court was referring to reevaluation and 
reexamination of something which was not in existence at the time when 
they acted upon this application? Do I make myself clear? : 

Mr. Roberts: No, ma'am, not to me. I think that is within the 
scope of what we have been discussing. What I saidhere, I think the 
Court had in mind the evaluation of the application and the necessity for 
a rehearing and the full presentation of expert opinion. That is why 
they remanded the matter back; it was for hearing. | 

The Presiding Officer: All right, let's talk about the time, and 
the evidence at the time; and that is what I am trying to clarify. Had 
you gotten your hearing at the time you filed your protest, the pro- 
gramming matter about which we have had the objection, and which we 
are now discussing, could have been shown only by the showing made in 
the application. Am I correct in that? 


Mr. Roberts: Assuming the Commission hadn't grant some kind 


of temporary right to go into actual operation during the 


[Tr. 461] 





period, yes. ! 
The Presiding Officer: Well, your protest was filed before they 
got on the air. | 
Mr.Roberts: Yes, ma'am. 
The Presiding Officer: And had you gotten your hearing then, you 


| 


would have gotten a hearing on the showing made in the application. 


i 
| 
' 


| 
| 





[ Tr. 461] 


258 

Mr. Roberts: Yes, ma'am; and we'd have put on expert testimony 
to show under the programming and revisions in the proposed programming 
in the amended application that it was not in the public interest on the pro- 
posed programming. 

The Presiding Officer: Well, what has changed since then? 

Mr. Roberts I think it’s pretty evident to anybody that the Com- 
mission consistently grants construction permits to stations which go 
on the air, in whose proposed programming both hours and content bear 
no relationship at all to the basis on which they went on since they got 
the license. And Iam discussing solely the question of the programming 
during the beginning of the operation. I intend to discuss the program- 
ming on the basis of the application, but I submit that it is clear that 
we can discuss programming and that the objection initiated by Mr. 
Fletcher and subsequently joined in by Mr. Wall was that programming 
was irrelevant, immaterial and didn't belong in this case. That's the 
issue we have before us. 

The Presiding Officer: Mr. Wall, you asked to be heard. 


[Tr. 462] 
I promised you I would hear you. 

Mr. Wall: Madam Examiner, it seems to me it is time we return 
to a little thought of what the protest is--and I will keep this very short. 
In 1952 Congress passed this amendment to the Act; and it is a provision 
put in the law, as I understand it, whereby a person who has standing is 
entitled to bring facts to the Commission's attention, which the protestant 
believes makes the grant against the public interest. Now this does not 
mean that the protestant can bring in things subsequent to the grants. He 
comes in and says, "Here are the reasons I advance why, at the time 
you made the grant, Commission, you fell into error." And that's all 
that 309(c) has ever meant. I know of no legislative history, there is 
nothing in the statute or in the Court's opinion--surely the Court would 
not mean to put a ruling on 309 that would make this a continuing thing. 
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What the thrust of a protest is, is that the protestant comes in and says, 


Ss 463] 
| 


"Here are the things, the reasons why you should not have made that 
grant when you made it." It does not mean that he continues to keep the 
door--we could be here forever. He is supposed to come in and say, 
"Here are the things that you overlooked or did not know about at the 
time you made the grant, and these are the reasons why the grant should 
not have been made."" Now, you do not deal in subsequent events. These 
are things which the Commission either didn't know or should have known 
about it at the time the grant was made, and ! 


[Tr. 463] ! 
he says, "These are the reasons why the grants should not have been 





made." And evidence of what happened subsequent to the grants is 
wholly irrelevant. I submit there is nothing in the Court's opinion, 
there is nothing in the statute, and there is nothing in the legislative 
history that would give any indication that matters subsequent to the 
time the Commission made the grants are relevant. | 
Mr. Fletcher: I'd like to answer the objection since it has been 
characterized by Mr. Roberts. It did not go to program proposals in 
the application. My objection went to the question which was , What type 
of programming did you start with after the grants were made and the 
stations went on the air. i 
Mr. Roberts: May I have just a second more in order to hold it 
together in this same time? 





The Presiding Officer: Yes, but make it short, because you have 
had quite a bit of time. Make it brief. i 

Mr. Roberts: Yes, ma'am. For example, in the application that 
was before the Commission, there is "Johns Hopkins Science Review," 
"Arthur Godfrey"--programs that everybody knows are network pro- 
grams. There is nothing in-the application that said they had any net- 
work contract. | 

The Presiding Officer: The Commission has held that a network 
contract is not a condition precedent to consideration of network programs, 
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I think. 
Mr. Roberts: There is nothing in the application that says 


[Tr. 464] 
that they are going to have the right to present the network programs. 
Now, you get down to the specific fact of operation. If we went strictly 
on the theory that it was conditions only in the application, then I sub- 
mit you would be precluded from considering the fact there were going 
to be any networks at all. You'd have the somewhat ludicrous situation 
of having to reach a decision on the basis of a complete network oper- 
ation involving two networks and a record that shows that you don't have 
any right to use networks at all, because there wasn't any agreement in 
the use of networks at all prior to that time. It seems to me there has 
to be reason in considering the application. 

The Presiding Officer: Very well. Iam ready to rule. Insofar 
as the objection went, if it did go that far -- and as I understand Mr. 
Fletcher's last statement, perhaps it didn't -- but insofar as the objec- 
tion goes to any programming which was shown in the applications, it is 
overruled. It is ‘sustained insofar as programming actually put on by 
the stations, after they went on the air, because I just don't think the 
Court could have been telling us to reappraise something which wasn't 
in existence at the time the protest was filed. 

Mr. Roberts: Does that mean, your Honor, that we may not 
present testimony or evidence of the actual programming operations 
with respect to these two stations under the joint operation . following 
the date of the applications of the Commission? 

The Presiding Officer: Except within that scope which I 


[Tr. 465-466] 
have enumerated several times, and have said that it might exist where 
a relationship could be shown which would shed a light on the representa- 
tions which they made in their applications. 
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Mr. Roberts: Well, that's the only thing I have ever asked for. 

The Presiding Officer: I don't even know what is shown in their 
applications. I have no idea, and this record is devoid of it. And how 
can you show a relationship on something which hasn't been shown? I 
can't follow you on that, Colonel. | 

Mr. Roberts: In the light of the circumstances when we accepted 
your ruling, we ask that the applications, because of the ruling, be 
made a part of the record. : 

The Presiding Officer: Will you read the rules during the noon 
recess and find out how to offer that evidence? 

We will now adjourn until two o'clock. 

(Whereupon, at 12:35 o'clock p.m., the hearing was recessed to 


reconvene at 2:00 o'clock p. m., the same day. ) 


[Tr. 467] 
AFTERNOON SESSION 
The Presiding Officer: Let the hearing come to order. Are you 
ready to proceed, Mr. Roberts ? 
Mr. Roberts: Yes, Ma'am. 
Whereupon -- 


| 


ERVIN LYKE 
resumed the stand and testified further as follows: 
DIRECT EXAMINATION (Resumed) 
By Mr. Roberts: | 
Q. Iwill try to rephrase my question in the light of the rulings of 
the Examiner, Mr. Witness. Under your application and the program- 
ming proposed for your station, did you propose to operate with network 
programs? A. Yes, we did. | 
Q. And with network live programs to some extent? 
Mr. Fletcher: I beg your pardon ? 
. Roberts: Live -- network l-i-v-e. 


The Presiding Officer: Well, will you refer me to the definition 








fTr. 467] 


262 
which the Commission has -- if it has a live network program. 
Mr. Roberts: Live versus kinescope -- live versus film. In 
other words, the simultaneous presentation of the program with the -- 
The Presiding Officer: Let's see now if I understand the ques- 
tion. Maybe I am the stupidest one in the room. Your 


[Tr. 468] 
question is with respect tossatwonkprograms telecast at the same time 
they come over the network -- is that your question? 

Mr. Roberts: That is right. 

The Presiding Officer: Well, the connotation of live programming 
is a very important one around here, and it isn't network, and that is 
why my confusion. But I see the scope of the question. Do you under- 
stand it? 

The Witness: Yes. 

Mr. Fletcher: May the witness have the application before him to 
see what he proposed in the application? 

Mr. Roberts: Sure. 

The Presiding Officer: Counsel agrees. 

By Mr. Roberts: 

Q. Do you have it before you, sir? A. The answer is yes. 

Q. Would you mind referring there by name to the certain pro- 
grams which are simultaneously transmitted by you at the time the 
program is being made by the network cameras. Would you like to have 
me suggest some and ask you whether it is true or not? A. Yes, sir. 

The Presiding Officer: The witness is looking for the section of 
the application which has the programming in it. 

Mr. Roberts: Exhibit No. 8 in the amended application. 

Mr. Fletcher: May I help him find it, Mr. Roberts. 

The Witness: I have foundit. I have the program 


[Tr. 469] 
schedule before me. 
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By Mr. Roberts: 

Q. All right. Let's take, for example, Godfrey's Talent Scouts. 
That is a program which is simultaneously transmitted by x It is 
not on film. A. That is right. i 

Q. It would apply to Red Buttons in the shows that you show for 
Monday. A. Red Buttons was live. | 

The Presiding Officer: Wait a minute. Let's not get confusion in 
this record in talking about live network programs, because I will be 
utterly confused and so will everybody else. Live is the opposite of net- 
work in the Commission's definition. i 

Mr. Fletcher: I think the witness's answer was it was live from 
the network. | 
The Presiding Officer: Well, tiaybe so. I just want to keep it 
straight so we won't be confused later. 

Mr. Roberts: Off the record. 

The Presiding Officer: Off the record. 

(Discussion off the record. ) 

The Presiding Officer: Back on the record. 

By Mr. Roberts: 

Q. Now, were there any of these programs which you represented 

to the Commission as your programming proposal which appear every 
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A, I'm sorry, I don't believe I understand that. 

Q. Any programs which appear each and every day of the week. 

Mr. Fletcher: Do you mean in his schedule or over the network? 

By Mr. Roberts: : 

Q. Were there any of these programs which you set forth in your 
program proposal to the Commission which appear each and every day 
of the week? 

Mr. Wall: Appear on the schedule? Iam pretty well confused, 
Mr. Roberts. 
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Mr. Roberts: I don't think there is any doubt about what Iam 
saying. 

Mr. Wall: Well, there is in my mind or I wouldn't ask the ques- 
tion. 

Mr. Roberts: Appear each day of the week. 

The Presiding Officer: Where? 

Mr. Roberts: On the schedule as proposed in the application. 

The Presiding Officer: Does that clarify the question, Mr. Lyke? 

The Witness: If he is referring to the program schedule of WVET- 
TV, I can answer that. 

By Mr. Roberts: 

Q. That is the question. A. I don't recall any that appear every 

day. 
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Q. Was that a deliberate selection in the make-up of this program, 
that you would have no network program that appeared at the same time 
on every day? A. No, I don't think it was. 

Q. Irefer you, for example, to the program Omnibus, shown 
for the representative Sunday on your proposed schedule, at 4:30 p.m., 
for WVET, on this specimen Sunday. I will ask you how long a program 
is Omnibus? A. I believe it is an hour-and-a-half, 

@. And WVET's operation terminates in accordance with the 
schedule that we have previously referred to on Sunday at what time? 

A. Five p.m. 


Q. Then would you carry over an hour of Omnibus on to WHEC 


operation? A. No, our operation stops at five o'clock. 

Q. In setting up your programming, do you confine yourself to 
programs with the exception of baseball which are completed within the 
hours allocated to you by contract under the shared-channel agreement? 
A. Yes, we do, mainly. I don't know that we stick to it exactly. 

Q. For example, you have no programs which would begin prior 





| 
[Tr. 473] 
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to 6 p.m. on Monday, Wednesday or Friday night, is that right 


[Tr. 472] 
A. That is right. 


Q. In like manner, does WHEC so select its programming that it 





will not carry over or run over into your time? A. Ido not récall ever 
discussing it with them, but I don't remember any program that we have 
had to abandon in the middle because of the change-over time. | 

Q. Does this arrangement change or has it changed in its applica- 
tion from week to week so that on some Sundays you would have the time 


Q. It always stays so that you give programming that comes be- 
fore 5p.m. on Sunday. A. That is right. | 

Q. Now, by reason of the fact that you show in the evening hours 
from 6 p.m. to 3 a.m. only on Monday, Wednesday and Friday, there 
are very many strip programs that you cannot show, isn't that cerrect? 


from 5 p.m. until a.m. or not? A. No, it has not. 


A. I know of none, sir. 
Q. You don't know of any. A. No, I do not. | 
Q. Well, do you know of any programs -- will you define "strip 


| 





program." A. I believe you refer to programs that occupy the same 
time period on a 6-day-a-week schedule. 3 
~ Q. Or 5-day-a-week schedule. 


[Tr. 473] 
A. Or 5-day-a-week schedule. | 
Q. Do you recognize also the method of programming under which 





a series of similar shows, as for example similar adolescent or juvenile 
type shows, are always shown the same hour of the day, as, for example, 
6 p.m. to 6:30 -- so called kid shows? A. Yes, Ido. | 

Q. Such programs are carried on film frequently. A. Yes. 

Q. Under this setup here, you cogld not use such programs at 
convenient hours, could you? A. You refer to the correct time period, 
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sir. We can carry them and do carry them on a strip basis five days a 
week 6 to 7 p.m. 

Q. You carry them between 6 and7. A. Yes. 

Q. Because on certain days your time begins at 5 and always you 
are on the air before 6, is that right? A. I don't think you defined that 
exactly correctly, sir. 

Q. Perhaps not. Let's say, for example, on Thursday, VET can 
stay on until 7 p.m. So that you can actually carry programming, ex- 
cept for Sunday and Saturday -- you can carry programming only in the 
hour between 6 and 7 p.m., isn't that correct -- that goes on every 
night. A. Yes, that is right. 

Q. You could not carry, illustratively - you could not 
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carry the prior to supper kid hours, 4to6. A. No, we could not, on 
our time. 

Q. And that of course applies to the other company in the split 
programming, doesn't it? A. I assume it does. 

@. Because they overlap, too. Now, with respect to sports 
events, may I ask you whether or not in your experience professional 
football, for example, originates in time periods other than the Eastern 
zone. A. Oh, yes, I am sure it does. 

Q. And you have, of course, the baseball games affected by day- 
light saving, double daylight and standard time, in different parts of the 
country, do you not? A. Yes. 


Q. Under those circumstances, are you restricted in the base- 


ball games that you cam show on your station, by reason of the time 
interval allocated to WVET? A. Well, it has not proved to be a prob- 
lem. We have carried baseball. 

Q. My question is are you restricted as to what games you can 
show? Can you show West Coast games -- West Coast football games 
in the fall, say, that begin at two o'clock West Coast time? A. On 
Saturdays ? 
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Q. Yes. A. No, we would not be able to. 


[Tr. 475] 

Q. And college football games in the Midwest, with Central Time, 
beginning at two o'clock, would not be completed within your time, 
would they? A. No, they would not. Actually the other half of the 
channel would, Iassume, carry the game, if they were desirable to the 
community. | 

Q. Well, on Saturday, the other half of the channel does: not begin 
its time until 5 p.m., does it? A. That is right. You mentioned two 
o'clock West Coast time. : 

Q. That is right. A. For the ball game. I believe that would 
be starting on WHEC time, in the Eastern time zone. | 

Q@. At5o'clock. A. That is right. | 

Q. Do you know of any instance in which they have put on any West 
Coast football games? A. No, Ido not. | 

Q. And with regard to your schedule, for Saturday, as proposed, 
you show baseball, football and other activities on Saturday, eon 2 p.m. 
to 4:30 do you not? A. Yes. | 

Q. And I presume, or may I presume that the 4:30 program you 
show, Chalk Talks on Sports, actually was flexible time that you could 
use to finish a game if you had to. : 

[Tr. 476] : 
A. Yes, that was right. : 

Q. That is a common programming practice, to have such an 
event that can take care of bad timing on a game. A. I believe it is. 

Q. Now, how about baseball, professional baseball. What time 


is the professional baseball broadcast terminated usually? A, Between 
4 and 5. : ; 


Q. Between 4and5p.m.? A. That is right. 
Q. There have been occasions, have there not, sir, when you 
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have reached the end of your time and the game was not finished. 
A. Yes, there have. 

@. And in'such instances, do you take over the time of WHEC 
until the game is completed? A. With their permission, yes. 

Q. And you make proper notice to the Commission. A. That is 
right. 

Q. And you have made such filings. A. Yes, we have. 

@. Now, what happens to their programming that begins q2such 
a day at 5 p.m., let's say. A. Itis abbreviated. 

Q. That is, they have to make some kind of arrangement with 
their advertisers and with their person who sponsors the 
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program to reimburse them for having been taken over on account of 
baseball. A. I don't know the arrangements they make. I know that 
they do make some arrangement. 


Q. Did you contemplate in your programming, or did you in fact 


make any payments to WHEC on account of the use of their time ? 
A. No, we did not contemplate that in the agreement. I recall no pay- 
ment specifically for the use of their time. 

Q. Haveyou made any payments to WHEC for anything in connec- 
tion with programming? A. I don't recall that. I really could not say. 
It is possible. 

Q. Have you received any payments from WHEC by reason of 
any monies due to you because of programming or arising out of pro- 
gramming? A. That is pretty hard to think of. I just cannot recall any. 

Q. Well, you, in common with all other stations, I presume, 
make charges for materials, talent and so forth, in connection with pro- 
gramming. A. Yes. 

Q. That you put on. Do you ever use any programs, or aS we 
say, sell any programs which have been produced by the WHEC staff? 
A. I'm sorry. Do we sell -- does WVET-TV sell any 
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programs? 

Q. That is right -- in which the staff of WHEC does the produc- 
tion or provides any of the material, equipment and talent. A. ! I recall 
of none. 

Q. And is that true also in the other direction -- in other words, 
your programming here is completely independent, borne each by the 
other. A. Yes. | 

Q. With entirely separate equipment, is that right? A. ‘That is 





correct. The only area in which we have sold any program or any part 
of a program is that we supply film to not only WHEC but on occasion to 
other people. : 
Q. In this instance, looking at your Exhibit No. 8, what ‘particular 
program would you have in mind? 
The Presiding Officer: That is Exhibit No. 8 attached to the appli- 
cation, isn't it, Mr. Roberts? | 
Mr. Roberts: Yes, ma'am, the same one to which we referred 





earlier. | 
Mr. Fletcher: And it has not previously been identified in the 
record. I don't know whether it is going to be offered or not. : 


| 


The Witness: I see none on there. 
By Mr. Roberts: | 
Q. Then what kind of film did you have in mind under your 
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programming policy that you would supply for both companies? A. Well, 
should President Eisenhower come to Rochester to make a speech, we 
might make the film and then make it available at cost to the other 
operators in Rochester. That is what I meant. : 

Q. You heard the testimony of Mr. Miller yesterday - you were 
in the room. A. Yes. | 


Q. You heard him testify that the news rooms of the newspapers 





were equipped for and used for the purpose of supplying programs to the 


| 
| 
| 
| 
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television stations. 

Mr. Fletcher: Madam Examiner, I do not think it is proper to 
ask one witness to corroborate counsel's recollection of another wit- 
ness's testimony, because you are getting awfully far afield. My recol- 
lection is not in accordance with the Colonel's as to what Mr. Miller 
testified. 

Mr. Roberts: The record will have to speak for itself. I just 
wanted to know if he could recall the event. 

The Presiding Officer: If that is an objection, it is overruled. 
And I assume the witness, if he does not understand the question, will 
tell me that he does not, and that he will answer it from his own know- 
ledge, if he does understand it. 

By Mr. Roberts: 

Q. Has your station, WVET-TV, received, in accordance with 

its programming policy, news programs or programs of the 
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results of voting from the newspapers, the Gannett newspapers? A. No, 
we have not. 

Q. No such programming was broadcast on your station. A. That 
is right. : 

Q. Icall your attention to the fact that on the schedule exhibit to 
which we referred, which is a part of Exhibit No. 17, that you do the 
broadcasting up to 7 p.m. on Tuesdays. A. Yes, sir. 

Q. Is it then a fact that there has been no broadcast of the results 
of elections on your channel in Rochester since you started this opera- 
tion ? 

Mr. Fletcher: Madam Examiner, I have difficulty knowing whether 
Colonel Roberts is asking another question or arguing with the witness 
about the correctness of a previous answer. If he is, he has not asked 
him the same question again. 

Mr. Roberts: I will ask to have tt read back. It seemed clear to me. 
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(The reporter read the pending question. ) 


Mr. Fletcher: Iam trying to determine the object of the question, 
Madam Examiner, because I don't know whether that is trying to tie in 
a causative relationship between the previous question and this one or 
whether this is a new question. : 

The Presiding Officer: Let's see if the witness understands it. 

Do you understand it? | 

The Witness: I understand what was just read, yes. 


[Tr. 481] 
The Presiding Officer: The objection is overruled. You may 
answer. | 
The Witness: The answer is no -- to that question only. | 
The Presiding Officer: Well, that is the only thing that ras before 
you, was the question that was asked. 
By Mr. Roberts: 
Q. Now, with respect to news, how do you provide the news which 


you indicate in your proposed scheduling that you were going to provide 
on your station? A. Part of the news is supplied through our affiliation 
with the network, and part of it is supplied by our own news cameramen, 
taking pictures of the local news events. i 

Q. In accordance with your schedule, that is, for Sunday, you 
propose having news only at one p. m., and that is designated as being 
"LC." Is that the only news that you have on Sunday? A. Yes, it is. 

Q. And you maintain a news staff and crew to make films so that 
you can put it on at one p.m. on Sunday from local sources? A. The 
news programming shown was anticipated to have been produced from 
weekend news that had been taken during the previous week. 

Q. There is no Sunday news involved there. A. That is right. 

Q. Or local news. : 


[Tr. 482 | 
Mr. Fletcher: Madam Examiner, I don't know how much longer 
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we are going to keep going away from the ruling you made this morning. 
We start off with "I call your attention to the schedule” and then "What 
are you doing today?" "I call your attention to the schedule -- what are 


you doing." It is a device which has been followed since lunch -- which 


I don't think cures the objection that was raised to the period that is 
being inquired into. If we are going to hold to it, let's hold to it. If we 
are not going to hold to it, that is something else. But I object to going 
beyond your ruling this morning, and I do not think the form of the 
question is tying it in any way. We don't have anything in this record 
yet as to what proposals were before the applications were granted. 

The Presiding Officer: I have had no objection to the line of ques- 
tioning since noon, until now, on that basis. 

Mr. Roberts: I understood before noon that the Examiner's ruling 
was that we should reproduce the portions of the application of the appli- 
cants that we desired to place in this record. And we agreed to do that. 
Mr. Johnston has taken steps at noontime. But I am holding the docket 
in my hand now for the purposes of this examination. 

The Presiding Officer: Well I did not direct you to furnish anything 
before noon. I indicated within the scope of my ruling that there was 
nothing in this record to show the proposed programming that could have 
been before the Commission at the 


[Tr. 483] 

time they acted on it -- and that certainly you could not tie into anything 
the future events unless we had something with which to tie. So to that 
extent, you are right. But I did not direct you to produce anything. I 
think you asked that it be incorporated by reference, and I suggested 
that you read the rules and we would have to abide by the rules. So to 
that extent, we are not in disagreement. 

Mr. Roberts: And it is my understanding of the rules that it is 
within the discretion of the Examiner, in a case where need comes to 
refer to a portion of the application that has not been physically offered, 
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has become desirable by reason of the development of the case, to per- 
mit reference, where the same application is well known to all the 
parties present. 

It is also my understanding that I had agreed that we would physi- 
cally reproduce this thing in support of our offer, so that it would not 
have to be by reference. , 

The Presiding Officer: I did not recall that that specific offer was 
made. Are you now offering and asking that we give a number to this, 
so that we can get the understanding of Mr. Fletcher and 9 else 
correct on it? 

Mr. Roberts: May it please the Examiner, in connection with the 
amended application of Veterans Broadcasting Company, Inc., ; filed 
according to the stamp of the Commission, on March 4, 1953, Docket 
No. 10447, File No. BPCT-833, we have ordered copies of and we ask 
that there be received in evidence the 





[Tr. 484] 





following material. 

The Presiding Officer: Very well. Will you enumerate it for the 
record. 

Mr. Fitzpatrick: It has not been identified with a number yet. 

The Presiding Officer: Let's let Colonel Roberts identify it. 

Mr. Fitzpatrick: He said he was offering it. : 

The Presiding Officer: He is going to identify it now. And let's 
let him have the opportunity to identify the material to which i refers. 

Mr. Fitzpatrick: Certainly- 

Mr. Roberts: The amendment itself, numbered within the amend- 
ment -- pages 1 and 2, consisting of a document signed by Ervin F. 
Lyke, and notarized, and constituting changes in the capitalization and 
stockholdings of the company. 

The Presiding Officer: I thought we were talking about program- 
ming. 





[Tr. 484] 
274 
Mr. Roberts: I was going to give you all of the things we ordered, 
if I may. 
The Presiding Officer: I'm sorry -- go ahead. 


Mr. Roberts: It does include programming, because under "F" 
thereof, this being the transmitting letter, it stated "Attached hereto a 
revised Section 4 designed to reflect the program and staff plans of the 


applicant for share-time 


[Tr. 485] 
operation. " 

Then Section 3 of the said application consisting of two pages; 
Section IV of the application, consisting of three pages. And I will ask 
that those pages receive the number for identification, No. 19. 

The Presiding Officer: Very well. Under the circumstances I 
ask counsel, and particularly do I address this request to counsel for 
WVET, if they will need the additional copy which the rules would per- 
mit them to request in view of the fact that they undoubtedly have copies. 

Mr. Roberts: We have already ordered it photostated. 

The Presiding Officer: Then I won't ask for the waiver -- all right. 

Mr. Roberts: We knew they had it, but we ordered the copies, and 
we will be giad to supply it, now that we have to pay for it. 

Mr. Fletcher: We have the same difficulty that you have, Madam 
Examiner, of having the complete record in one form and the application 
filed in another form. 

The Presiding Officer: Well, Colonel Roberts has answered the 
question I ask wasking. I was trying to save them one photostatic copy. 

(THE MATERIAL REFERRED TO WILL BE MARKED EXHIBIT 
NO. 19 FOR IDENTIFICATION. ) 

Mr. Roberts: We would also request the duplication of 


[Tr. 486] 
copies for all parties, the record and the Examiner, of Exhibit No. 5 
as amended, which consists of the balance sheet of January 31, 1953, 
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and Exhibit No. 7 of the application as amended, consisting of the so- 
called plan of financing statement, and we will ask that those three 
pages be marked as Exhibit No. 20 in this proceeding. | 

The Presiding Officer: Very well. 

(THE MATERIAL REFERRED TO ABOVE WILL BE MARKED 
EXHIBIT NO. 20 FOR IDENTIFICATION. ) 

. Roberts: As Exhibit No. 21 for identification, we are repro- 
ducing from the application as amended Exhibit No. 7-G, consisting of 
one page. I would like to have marked as Exhibit No. 22, Exhibit No. 
7-H and 7-I. No. 7-H consists of 7 pages and is the report on the 
examination of December 31, 1951, submitted with the application; 7-I 
is the report on examination, December 31, 1952. And last, we would 
like to have marked as Exhibit No. 23, Exhibit No. 8 as amended of the 
application of WVET-TV, which is the proposed programming: and 
notes thereon. 

Mr. Fitzpatrick: For my own information, could you tell me what 
is the difference between the programming that you now have identified 
as Exhibit 8 and the programming portion of the application which you 
gave as Exhibit 19. Is that a duplicate? 

Mr. Roberts: The reference to Exhibit No. 8 I stated was 
Exhibit 8 of the application. i 

[Tr. 487] 

Mr. Fitzpatrick: Of the unamended application. 

Mr. Roberts: Of the amended application. That is to identity it. 

Mr. Fletcher: I assumed that the inclusion of three pages of 
Section 4, which is an excerpt from the 301 form, did not carry with it 
the exhibits that were referred to therein. Exhibit 8 is referred to in 
Section 4. What is the number of pages you are including in ape Ex- 
hibit 23? : 

Mr. Roberts: There are seven pages. I might add that, they bear 
what we previously referred to in the docket as the Court of Appeals 
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Number Page 967 to 973, physically. 

(THE MATERIAL REFERRED TO ABOVE WILL BE MARKED 
EXHIBITS 21, 22 and 23 FOR IDENTIFICATION. ) 

Mr. Roberts: Having requested the reservation of those markings 
for identification, may I ask if I may now continue to examine with 
respect to the material that is in the docket? 

The Presiding Officer: Yes, you may, Mr. Roberts. We now 
know what we are talking about. At least I hope we do. 

Mr. Roberts: All right. 

By Mr. Roberts: 

Q. Referring to the news program proposed by you, for example, 
on Monday, in what will be Exhibit No. 23 -- may I ask you what kind 
of news that might be. A. Local news film, news slides, and audible 
news, reported by our news department. 


[Tr. 488] 

Q. What news gathering personnel do you have under this plan of 
operation, and by "have" I refer to the period of the filing of the appli- 
cation, all the bona fide representations you made to the Commission 
as to program staff and so forth. A. We have a news editor and a 
technician who is assigned to the job of taking the local news film -- a 
member of the technical department. 

Q. Is that what you proposed to the Commission, that you would 


have a news editor and the other personnel you have just described ? 
A. May 1 look to see? I don't recall. | 

Q. Yes, I will be glad if you would. That shows a -- I'm afraid 
to mention it for fear I will have to reproduce another part. Turn to 
Section 4 of your own application which you have in front of you. I can 


make my question more general by asking you if it is not a fact that you 
made no provision for any news gathering employees at all in your 
representation to the Commission. A. I find no list of a news editor 
as such, but we had on the staff of WVET a very competent news editor 
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who assumed the duties of the television news editor as well. 

Q. Well, the Section 4 to which we have referred, in its’ repre- 
sentations to the Commission, is a composite of your radio and your 
proposed joint service personnel, isn't it? A. Yes, it is. : 

| 
[Tr. 489] i 

Q. And you did not show any news gathering staff or film camera- 
men in your VET operation, did you? A. Listed in the first paragraph 
there were 12 program personnel who were employed by WVET. That 
included David Roberts, the news editor, who would also assume the 
responsibilities of the news editor's job at WVET- TV. In the second 
paragraph we listed the additions for television, which included 12 tech- 
nicians, as well as a film technician and editor. Of that combined staff 
there would be members assigned, not necessarily the same person 
each day, but different persons from the staff to take and edit a film 
necessary. : 

Q. Now, may I ask you if you suggested that the personnel that 
worked on the radio station, through the entire period of operation of 
the radio station, would be readjusted so that they could provide news 
film and processes it and present it on a television station with varied 
hours of operation, from day to day. A. I'm sorry, I don't think I 
understood you. | 

Q. You had people that were already doing some work on the 
radio station. Are you now suggesting that you represented to the Com- 
mission somewhere that those people were going to now readjust them- 
selves so as to put on motion picture film news on WVET under a 
staggered program? A. I don't know whether we represented that or 
not. That is what happened. | 





[490] 
Q. Now, for example, as to that is what happened, on Monday 
you show between the hours of 6 p.m. and midnight, in your program- 
ming, two news periods of 15 minutes each. Were they of the ‘type that 


| 
| 
i 
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you have described, locally produced, at 6 p.m. ? 

Mr. Fletcher: Well -- 

Mr. Roberts: Film programming. 

Mr. Fletcher: I object to the question because it confuses, with- 
out any distinction whatsoever, between an approach to what the pro- 
posal of this applicant was and what has actually happened following. To 
me it is completely confusing as to whether he is trying to get the pro- 
posal of the applicant as of the time the application was filed, or whether 
he is trying to find out what has happened subsequently. I thinkin view 
of the distinction that has been made by you with respect to such periods 
of time, that the witness is entitled to know what the approach is and 
what the question is of the counsel. 

Mr. Roberts: The question was preceded by a reference to the 
application and to Monday night's programming. 

Mr. Fletcher: To the proposal for Monday night's programming? 

Mr. Roberts: At the time of the application, there wasn't any 
actual operation, I hope. 

The Presiding Officer: Well, the question referred -- if I was 
following it, and'I was trying to -- to the proposal contained in the last 
amended application, .am I correct in that? 


[Tr. 491] 
Mr. Roberts: I understood it so. Did you not, sir? 
The Witness: Yes, I did. 
By Mr. Roberts: 

Q. Iam asking you now whether in the mechanics of producing 
that with the staff -- leading into my question -- the staff that worked 
all day long on your radio station, under the terms of your application -- 
and they are now going to produce a film program for 15 minutes of local 
news at 6 p.m. ? 

The Presiding Officer: The objection is overruled so we can move 
on. I was just trying to get it straight. 
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The Witness: That is what we have proposed. That is what we 
have been doing. ! 
By Mr. Roberts: | 
Q. It is pretty hard to separate what you have proposed from what 
you are doing, isn't it, Mr. Witness? A. I think it is. 
Q. Now, turning to a different phase of the programming, did you 


| 
| 
| 
| 


represent that you were going to have network affiliations at the time 
you applied for this application? A. Idon't recall any mention of the 
network affiliation in the application, though we did show network shows 
on our program schedule. : 

Q. Showed shows on your schedule, but no representation was 
made as to whether or not you then hador-intended to get network 


1 


facilities, is that right? 


| 
| 
1 
| 
| 
| 


rr. 492] 

A. I think there is a program statement which we filed with our 
original application in which we assumed network affiliation. i 

Q. Did you in fact have an understanding with any network when 
you filed your application and it was granted? A. No, we did not. 

Q. On the shared-channel basis, do you have affiliation agree- 
ments with any networks? A. Yes, we do. : 

Mr. Roberts: Your Honor, I submit this is an ence in which 
no representation as to network affiliation having been made in the 
application, but programming as to networks having been immediately 
commenced, agreements having been reached, that I should be permit- 
ted to show the subsequent development, as a part of the plan of shared- 
channel operation. i 

Mr. Fitzpatrick: The witness stated that he did not recall whether 
there was such a representation in the application. ! 

Mr. Roberts: There was not. | 

Mr. Fitzpatrick: Does he want to check? | 

Mr. Fletcher: The portion of the application it refers £ has 


| 
| 
| 
i 
| 
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already been identified by Colonel Roberts. He says he is going to 
offer it in evidence. Why don't we let the application speak for itself? 
The Presiding Officer: Well, his question goes further than that, 
Mr. Fletcher. 


[Tr. 493] 

Mr. Fletcher: Well, the later question does. But the one that 
Mr. Fitzpatrick was talking about. 

The Presiding Officer: Iam not certain, since I have not examined 
the documents, that is, the application, whether or not the portions 
thereof identified by Mr. Roberts, which he is having duplicated and will 
offer as exhibits under the numbers which were assigned to them -- I 
am not certain of the exact extent of the application which those exhibits 
include. Exhibit 8 is a partial, I believe -- and I would like all counsel 
to look at this, if they want to. Under normal situations, an exhibit 
attached to the application is referred to in some major section of the 
application. Now, is this referred to in Section Il or Section IV? 
Someplace this has to be identified. 

Let me address this question to Mr. Johnston, because I think he 
is more familiar with it than Iam, certainly. In your offering of Ex- 
hibit 8, which appears to be an attachment to Section IV of the applica- 
tion itself, did you offer Section IV ? 

Mr. Johnston: The amendment, which is to be offered as Exhibit 
19, does refer, I believe, to this Schedule 8. 

Mr. Dougherty: That is right. But in so making your offer, you 
split Section IV from the programming exhibit, and Section IV refers 
to the program schedule, which is Exhibit 8 to the Veterans application. 
And in their offer they split them into two separate Federal exhibits, 

19 and 23, I believe were the numbers. 
Mr. Fitzpatrick: They are the numbers, yes. 


[Tr. 494] 
Mr. Johnston: 19 through 23 -- more than two. 
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Mr. Fletcher: Now, 8 is offered as Exhibit 23. | 
The Presiding Officer: Now, do we have the supporting -- 
Mr. Fletcher: Exhibits for all of the references? Excuse me. 
The Presiding Officer: No. Do we have an offer of the body, as 
it were, of the application to which this is attached? | 
Mr. Johnston: We do. | 
Mr. Dougherty: Yes, ma'am. 
The Presiding Officer: Then that should show this question that 
is cae asked the witness. 
r. Dougherty: It does show. 
The Presiding Officer: On what page is it? Because there is a 
specific question on it. I haven't looked at these 301's too many times. 
Mr. Fitzpatrick: That is what I was worrying about. There is 


an answer. The witness was talking from recollection, and he did not 
i 


| 
| 
| 
| 


study the application. 

The Presiding Officer: And this particular portion of the applica- 
tion -- I want all counsel, and particularly Mr. Johnston, who has 
examined this -- was Section IV, pages 3 and the Sections -- No. IV, 
page 3 of BPCT-833 -- ever amended to change the statement which is 
found on a page which bears the number 935, which was placed there in 
connection with the record which was made up for the Court of Appeals, 
to identify the sheet ? | 


[Tr. 495] 


Now, was this application ever amended to change that? 


| 
| 
| 
| 
\ 


Mr. Johnston: I don't believe so. ! 
. Dougherty: No, ma'am, that is the amended application that 
a ewes : 

The Presiding Officer: Well, then, I misunderstood Colonel 
Roberts. I thought he said the application did not show any expectation 
of network affiliation. Did I misunderstand you. 

Mr. Roberts: I asked him if he had any expectation of network 

| 


| 
| 
| 
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affiliation, and the application itself shows Columbia Broadcasting Sys- 
tem -- CBS. 

Mr. Fletcher: You asked him if he had an agreement at the time 
the application was filed, and he said no. 

The Presiding Officer: Well, we are not talking about an agree- 
ment. Iam talking about this. Let me read it into the record. This is 
Section IV, page 3, and it has a question which bears the number 6, and 
this is one of the forms of the Commission. "Will the proposed station 
be affiliated with any network?" "If the answer is yes, give the name 
of the network." Over on the side of that question there is a block 
which has "Yes" by it and a block which has "No" by it. The square by 
the side of the ''No" is barren of any marking. There is also typed in 
following the question these words. "Basic CBS-TV affiliation assumed 
for program showing." 

Now, 2S I understand from Mr. Johnston and the other 


[Tr. 496] 
counsel -- but Mr. Johnston I understand looked at this in detail and that 
is why I have asked him particularly -- was the application ever amended 


to change that statement in the application prior to its grant? 

Mr. Johnston: I am quite sure it was not. This was received on 
March 4. There was an amendment submitted on March 5, I believe, 
but it dealt only with financing. 

The Presiding Officer: Now, does that answer your question, 
Mr. Fitzpatrick? 

Mr. Fitzpatrick: Yes. 

The Presiding Officer: All right -- fine. Will you continue 
Mr. Roberts. 

By Mr. Roberts: 

Q. Mr. Lyke, is it your testimony that you had no other agree- 
ment, fixed agreement, with anybody concerning network operations 
prior to the time that you filed this application? 
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Mr. Fletcher: Madam Examiner, I object to the question, be- 
cause there has not been established that there has been any agreement. 
The question was asked him whether no other agreement. No agreement 
has been established as of the time of this application. | 
Mr. Roberts: I accept the modification, if it is significant. 
By Mr. Roberts: 


: 


Q. Did you have any agreement with anybody concerning 


[Tr. 497] | 
how you were going to conduct your network operations when you filed 
your amended application? A. No agreement. 

Q. Did you have any understanding with WHEC, or its owners, or 





the Gannett papers, as to who would get what network and the revenue 
therefrom? A. No, we did not. : 

Q. Didn't you discuss it at all with anybody? A. We may have 
discussed it, but you asked if there was an agreement. 

Q. That is right. The discussions did not result in any under- 
standing or arrangement. A. No, it did not. 

Q. Who was producing the network programs of Columbia Broad- 
casting System on the date which you filed your amended application? 
A. Sorry, I don't believe I understand what you are talking about. 3 

Q. What station was broadcasting Columbia at the date you filed 
your application? | 

Mr. Fitzpatrick: In Rochester? 

By Mr. Roberts: 
Q. In Rochester. A. Are you referring to television or radio? 





i 


| 


Q. Television. : 
[Tr. 498] | 
Q. A few of the programs were being broadcast by WHAM-TV 
on a per program basis. ! 


Q. And I may ask you if you know whether they had a prime net- 
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work affiliation agreement with Columbia at that time. A. Ido not 
know that. 

Q. You don't know whether they had an agreement or not. A. I 
am pretty sure they did not, but I don't know that. 

Q. In any event, whether they did or did not, you put in your ap- 
plication that you were going to use Columbia network without having 
any discussion resulting in an understanding of any arrangement about 
it, is that right? A. Yes, that is right. 

Q. In other words -- who was broadcasting ABC Television net- 
work programming in Rochester at the time you filed your application ? 
A. WHAM-TV was also broadcasting certain of the ABC Television 
programs on a per program basis. 

Q. Do you know whether or not they had any affiliation agreement 
and the status of any such affiliation agreement, with American Broad- 
casting Company? A. Well, I believe, if you don't mind just using what 
I recall, that both of the networks in question, CBS-TV and ABC-TV 
had an agreement of some type with WHAM-TV which would be super- 
seded by an affiliation contract with any other television station when the 
second television station became 


[Tr. 499] 
available. 
Q. Now, with respect to radio, did you have any discussions with 


American Broadcasting Company as to using ABC radio network ? 
Mr. Fletcher: When? : 


Mr. Roberts: At or about the time of the filing of the application. 
Mr. Fietcher: For television? 
Mr. Roberts: For radio. Iam asking about radio at or about the 
time the television application was filed. 

The Presiding Officer: : Let's:see if we have that in the record. 
Mr. Roberts: Let-me try it over again. 

By:Mr.Robetts:) sect Massa CBE g laa 
Q. With respect to ABC, American Pane Coane the 
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network, and its radio programs, did you have any arrangement with 
them for broadcasting radio programs on your radio station in Rochester 
at or about March 4, 1953? A. No, we did not. : 

Q. When, if ever, did you make any such arrangement with ABC 
to broadcast their radio programs on your radio station in Rochester? 
A. Well, we attempted many times prior to 1950, I believe, to secure 
the affiliation. But in 1951 specifically the Veterans Broadcasting Com- 
pany made an extensive presentation to ABC radio in an eae to 
secure the affiliation. We were not 

[Tr. 500] 
successful at that time. However, the contract with the other station 
was expiring sometime -- it was a two-year contract. It would have 
been expiring sometime in 1953. And I believe it was at approximately 
the termination of their affiliation agreement that we had further con- 
versations with them. 

Q. And did that happen to coincide with the completion of your 
television facilities, of the construction of your television facilities? 

A. It preceded them. | 

Q. And then what happened with respect to ABC radio? You got 
it then, didn't you? A. I believe we became the affiliate of ape radio 
in September of 1953. i 

Q. Did you become an affiliate of ABC with respect to television 
also? A. Approximately December 1, 1953, we did. : 

Q. Did you broadcast ABC -- what was the date of ‘es opening ? 
A. November 1, 1953. 

Q. Did you broadcast ABC programs prior to the time that you 
had an affiliation agreement with them, television? A. I think we 
did. Idon't recall the exact date of the affiliation agreement. It may 
have been November.1. I know that we intended to go on the air Decem- 
ber 1, and all of the plans were laid for that date, including network 
affiliation. 
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[Tr. 501] 
However, we were able to complete construction a month earlier, so 
that we were able to go on the air a month earlier. I am not at all sure 
that the affiliation agreements were signed prior to that time, even 
though we did carry their programs on an agreement basis. 

Q. What was the termination of your Mutual radio network affili- 
ation? A. The same date that we switched to ABC radio affiliation. 

Q. Did you terminate that agreement? A. Yes, we did. 

Q. How did you get these affiliation agreements with Columbia 
Broadcasting System and ABC, which networks were already in affilia- 
tion agreements with the existing television station? A. As Isaid, I 
think their affiliation agreement was flexible, and would actually 
terminate when the second station went on the air. I am not positive of 
that, because I never saw the agreements. But that was my understand- 
ing. 

Q. My question was how did you get these agreements? Who did 
you goto? A. As far as ABC is concerned, to Ernest D. Jahncke, and 
as far as CBS is concerned, Fritz Snyder. 

Q. And with respect to the negotiations for the ABC radio net- 
work, when you finally succeeded, through whom did you negotiate ? 


[Tr. 502] 


A. Ned Hullinger. 

Q. And what is his position? A. He was an executive in the 
Station:Relations Department at ABC. 

Q. Now, if you know, are your television network affiliation 
agreements identical with those of WHEC ? A. I believe they are -- 
except for the difference in hours of operation or something that might 
be involved. 

Q. Under the plan of operation which you had, when you use net- 
work programs on your own station, for example, with Columbia Broad- 
casting System, I will ask if you were entitled, figured in your economic 
plan, free hours, so-called. 
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Mr. Fletcher: Madam Examiner, to that I object. When Colonel 

Roberts requested the affiliation agreements, we provided them -- and 
he has requested that they be furnished with or without compensation 





figures. I think the basis of compensation is entirely irrelevant, as 
between these stations and the network. It is a type of relationship that 
which I think comes within a business confidence and should be main- 


tained as such. If the Colonel can establish some significance | to the 





issues in this proceeding - I see none whatsoever. 

Mr. Roberts: I will be very glad to. The issue is the disadvan- 
tage to the public of share- channel operation as compared with: the oper- 
ation by a single economic unit of a channel on television, where chan- 


nels are so scarce. The question is 
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intended to disclose whether or not, under the monthly free hour plan, 
which is adhered to in substantially all television affiliation agreements, 
with the exception of Dumont, now defunct, that this shared-channel 
station, being on the air only half of the normal time, couldn't utilize 
its free hours ad advantageously within a month. And I want to know if 





there was any special arrangement made, on the one hand, under which 
they received a compensation for the fact that they are only on half the 
time, or whether or not they merged the free hours between the two 
stations so as to treat them as a unit economically. That is the purpose 
of my question. Ihave now disclosed to the witness the entire BEUTDOSE: 


[Tr. 504] 

The Presiding Officer: Are you asking, So I can understand it -- 

are you asking for X dollars or X rate or for special -- 
Mr. Roberts: I am asking if there were free hours provided in 

the contract, particularly the CBS contract in computation for payment 
to the station or payment by the station in connection with sustaining 

programs under its affiliation agreement. | 


i 
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Mr. Fletcher: Madam Examiner, I withdraw my objection to the 
question. Colonel Roberts had indicated with or without compensation 
figures are acceptable. So it is entirely satisfactory. 

The Presiding Officer: You withdraw your objection? 

Mr. Fletcher: I withdraw my objection. I am not agreeing with 
the philosophy which he presents, but if he is asking for the free hour 
figure, I have no objection. 

The Presiding Officer: I am not asking that you state your 
philosophy now either, Mr. Fletcher. Iam just struggling to move 
ahead and trying to get something in this record. 

Do you remember the question ? 

The Witness: No. 

By Mr. Roberts: 

Q. I will repeat it: Did your arrangement with Columbia Broad- 

casting System, for example, contain a provision for free hours to you 


in the computation of compensation ? 


[Tr. 505] 

The Presiding Officer: Do you understand the question? 

The Witness: He refers to free hours to us. That is not the way 
it works, and I would have to answer no to that question. 

By Mr. Roberts: 

Q. Thatis, did you have a standard affiliation agreement? 
A. Yes, we did. 

Q. Iam asking you whether or not under that standard affiliation 
agreement as applied to your station there was a number of so-called 
free hours per month before you would have to -- that must be given to 
Columbia before you can get compensated for the time. A. You turned 
it around, sir, and I agreed with you. 

Q. Well, are there any other kind of free hours? 

Mr. Fietcher: You asked an entirely different question, Bill. 


Your first question was free hours to the station. Now you asked him 


free hours to the network, and he has answered yes. 





289 
The Presiding Officer: Are you ready to move on to something 


else? Does that satisfy your question ? | 
Mr. Roberts: That satisfies it. | 
By Mr. Roberts: | 
Q. How many hours did you anticipate in your operation | of your 
programming and how many did you get? A. I think I anticipated ten 


hours. 


[Tr. 506] 

Q. Ten free hours? A. I think so. 

The Presiding Officer: Is this "get" or "give" got wasn't clear 
in the question. : 

Mr. Roberts: The network gets time on the station as free hours 
as have been shown in a dozen cases before the Commission. | 
The Presiding Officer: I just want to get it clear so I can under- 
stand it. , 

By Mr. Roberts: 

Q. You only had to give ten hours? A. I don't recall the exact 
provisions of the contract, sir. I just remember that we had sort of 
planned on ten to twelve hours. i 

Q. Well now, that is per month, isn't it? A. Yes. 

Q. Per calendar month. | 

And is your free time to be given jointly between the two stations 


| 


i 





for any given number of free hours? A. No. 
Q. You get ten on the limit time allocated to you, right? A. I 
believe the discussions that were held after the grant was made -- but 
nevertheless I guess I have to refer to them in order to answer your 
question -- | 
Q. You mean refer to affiliation agreement F-31, is it, 
[Tr. 507] 
of July 1953, with CBS? A. Yes. 
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Q. Do you have one copy there? A. No, Ido not have. 

Q. How could you give as many free hours when your time is 
staggered and is only a fraction of the total day as is normally required 
under a standard affiliation agreement? 

Mr. Fletcher: Madam Examiner, I object to that question. You 
have got criteria and standards. This agreement -- Colonel Roberts 
has it. If he wants a provision in there that I blocked out, I will be glad 
to get the original so he can see it, and let's get the facts instead of 
speculating about this business. 

Mr. Roberts: No speculation. 

Mr. Fletcher: It is argument: Under the contract, how can you 
give hours if it is normal. What is normal and what did he give ? 

The Presiding Officer: Let's find out what the facts are. Mr. 
Fletcher has agreed to make them available, and aren't they the best-- 
Mr. Roberts: What is the matter with the question I asked, 
Madam Examiner? I asked the witness how he could give as much time 

as somebody who operated full time when he is on share-time. 

Mr. Fletcher: There is no evidence that he has given that much 


time. There is no foundation for your question, and it is 


[Tr. 508] 
a matter of argument, in the second place. 
Mr. Roberts: Counsel's sensitivity is very difficult to handle in 
the case. 


The Presiding Officer: Just a minute. Let's not indulge in per- 
sonalities because we have got something else here to do than that. 

It seems to me that the offer which Mr. Fletcher has made should 
give us the actual facts. 

Are you interested in that? 

Mr. Roberts: Yes, Iam interested in the actual facts, Madam 
Examiner. 

The Presiding Officer: Of the affiliation contract. 





(Tr. 509 | 
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Mr. Roberts: Of the affiliation contract and the manner in which 
it was supposed to be applied at the time they made the application. 

The Presiding Officer: Well, Mr. Fletcher has offered -- andl 
am going to ask him now how long it will take him -- to make that data 
available. | 

Mr. Roberts: Yes. ! 

Mr. Fletcher: Can we take the afternoon recess now? | 

The Presiding Officer: Is that agreeable to you, Colonel | Roberts? 

Mr. Roberts: Yes, mam. If he has got an affiliation agreement 
he can make available, I think it ought to be in the record. | 





i 


3 [rr. 509] 

The Presiding Officer: All right. We will take the recess now. 

(Whereupon, a short recess was taken. ) : 

The Presiding Officer: Are we ready to get back on the record? 

. Roberts: Yes, mam. : 

The Seen Officer: All right, let's move along. ! 

Mr. Fletcher: Madam Examiner, I would like for the record to 
show that through the courtesy of the Commission counsel making avail- 
able contract of the Veterans Broadcasting Company and CBS, I have 
supplied to Colonel Roberts a complete copy of the CBS contract between 
WVET and CBS-TV. It is the same document he has previously gotten 
a copy of, except that the one he is looking at is not expurgated. 

The Presiding Officer: All right. Will you proceed. I hope it 
will shorten some of this examination. i 

By Mr. Roberts: : 

Q. In clarification of your earlier answer with regard to standard 
affiliation agreement, would you state whether or not there is some 
modification from a standard broadcast agreement and your Columbia 
contract? A. Yes, there is. 7 

Q. With permission of your counsel, I would like to read para- 
graph 1 on page 2, being an insert or substitute for the regular para- 


graph 2 of the affiliation agreement, and ask 
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you how it applies. This is complex. Quoted: 

"'The converted hour’ deduction for any week shall be 75 percent 
of the amount obtained by dividing the gross time charges for such week 
by the number of converted hours as hereinafter defined in such week, 
provided, however, that if the station owned by WHEC, Inc. in Roches- 
ter, New York, herein called Station B, should fail to broadcast two and 
one-half converted hour in such week, the percentage figure of 75 per- 
cent used herein for such week shall be increased by a number of per- 
centage points obtained by multiplying 30 percentage points by the dif- 
ference between two and one-half converted hours and the number of 
converted hours actually broadcast by Station B in such week. My 

Is that the arrangement you have in effect for computing so-called 
converted hours or free time? A. I believe itis, yes, sir. That 
sounds like it. 

Q. Why is any such modification of the standard affiliation agree- 
ment necessary with respect to your station? A. Because we have 
approximately 50 percent of broadcast time on full-time channel and, 
therefore, the total number of free hours that might be applicable to a 
full-time: station would not be applicable to us. 

Q. And because of the contract spacing of the time in the day that 
you run, there would be a variation between the amount of sustaining 


network time that you would have to take as 


[Tr. 511] 
compared with a full-time broadcasting station? A. Yes, there would 
be. 


Q. The networks put on their sustaining time during what part of 
the day, usually? A. At the moment the networks have very little sus- 
taining time. 

Q. But during what part of the day do they place sustaining time 
or time that is not commercial normally? A. I think the greatest 
amount of it is early morning right now. 
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Q. Now in your operation as to the amount which your station 
has to concede to the networks, I believe you stated it worked out under 
your programming and the network's programming around 10 percent? 
A. No, I don't think -- 


Q. Around ten hours, Imean. A. Somewhere around <i or 


| 
' 


twelve hours a month, I recall. 





Q. Yes, and what percentage is that of your total Doorn time ? 
A. Between 20 and 25 percent, Ithink. That is only a guess because 
I don't have the latest computations. : 

Q. But under the programming that you propose to the Commis- 
sion, it would have been approximately in the order of 20 to 25 percent? 


[Tr. 512] 
A. I think so. 


Q. And the same -- 
Mr. Fletcher: Of the network time? 
Mr. Roberts: That is right. 
By Mr. Roberts: 
Q. And so far as you know, the same thing is applicable 
WHEC? A. So far as I know. : 
Q. Yes. 


Now your rates for your time to the public, your rate card, is 
that identical for you and for WHEC ? | 
Mr. Fletcher: Madam Examiner, may we have a ruling with 





respect to that. There is no proposal in the application concer’ 
rates, and I submit that it is completely irrelevant. 

Mr. Roberts: I think only to the extent that it relates to, the ques- 
tion of the lack of public interest in the shared-time operation as com- 
pared with full-time operation. I haven't asked for the precee rates. 

I have asked if they were identical and the same. | 

Mr. Fletcher: Well, that is one of the characteristics of a rate. 

I don't see what it has to do with this case in any respect. 








[Tr. 512] 
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The Presiding Officer: Objection overruled. 
* 2k *« * 


n » ([Tr. 514] , a 
Q. In the representations concerning the operation of your station 


and your proposed rate card, initially, did you contemplate frequency 
discounts ? | 

Mr. Wall: Objection, Madam Examiner. 

Mr. Fletcher: There was no representation at all. 

Mr. Fitzpatrick: I join in that objection. 

By Mr. Roberts: 

Q. Well, in the operation of your Shared-channel Station, do the 
frequencies computed in allowing frequency discounts apply only to show- 
ing on your own Station or on both stations ? 

Mr. Wall: I object. 


Mr. Fletcher: For the same reason. 
* * 3 


* * [Tr. 518 ] * * 
The Presiding Officer: The objections are Sustained. Exception 


noted for Mr. Roberts. 


* * 


z + (Tr. 522] “ 
Q. Do you know whether or not there are combination rates be- 


tween the morning and evening Gannett newspapers ? 
Myr. Wall: Objection, Madam Examiner. I think that's going 
pretty far afield, 


The Presiding Officer: Well, that objection will be Sustained. 
* * * * * 


[Tr. 537] 
a 5 K ok 
Mr. Fletcher: Well, in connection with that, Madam 





[Tr. 569] 


295 | 

Examiner, I'm hereby offering to turn over to counsel for Federal my 
office file copy on this application for transfer of control, which includes 
a petition for leave to dismiss this transfer application, to which is 
attached a photostatic copy of a new agreement between the Security 
Trust Company and Veterans Broadcasting Company, dated J aly 7, 1950, 
photostatic copies of signed copies of the agreement. And I thit 

Mr. Roberts: May I ask a question, Mr. Fletcher ? | 

Mr. Fletcher: Yes, sir. 

Mr. Roberts: And Madam Examiner. 

The Presiding Officer: Yes. 

Mr. Roberts: Is that the agreement that was in force right up to 
1953 which the witness described and which you said you provided? 

Mr. Fletcher: I'll ask Mr. Lyke. It is my information that it is, 


but I'll be glad to ask him to ...confirm it. 
* * * 


a rk [Tr. 565] i : 
By Mr. Roberts: : 

Q. Now, did you in connection with the construction of your tele- 
vision station incur an indebtedness in excess of $126, 000 to the General 
Electric Corporation ? 

Mr. Fletcher: * * * 

* » [Tr. 566] A 

I object to the question because it calls for information subsequent 
to March 1953. : 


* 


‘ (: URES 009) 
The Presiding Officer: The objections are sustained. 
ae * * * * 


r. Roberts: And I now tender the contract of February 15, 1955, 
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The Presiding Officer: Objection overruled. 
me * ae * 


* * [Tr. 514] , * 
Q. In the representations concerning the operation of your station 


and your proposed rate card, initially, did you contemplate frequency 
discounts ? 

Mr. Wall: Objection, Madam Examiner. 

Mr. Fletcher: There was no representation at all. 

Mr. Fitzpatrick: I join in that objection. 

By Mr. Roberts: 

Q. Well, in the operation of your shared-channel station, do the 
frequencies computed in allowing frequency discounts apply only to show- 
ing on your own station or on both stations ? 

Mr. Wall: I object. 


Mr. Fletcher: For the same reason. 
* *x * 


* » ([Tr. 518] . * 
The Presiding Officer: The objections are sustained. Exception 


noted for Mr. Roberts. 
* * 


[Tr. 522 | 
Q. Do you know whether or not there are combination rates be- 


* * * 


tween the morning and evening Gannett newspapers ? 
Mr. Wall: Objection, Madam Examiner. I think that's going 
pretty far afield. 


The Presiding Officer: Well, that objection will be sustained. 
a a * * 


i [Tr. 537] | : 
-Mr. Fletcher: Well, in connection with that, Madam 
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Examiner, I'm hereby offering to turn over to counsel for Federal my 
office file copy on this application for transfer of control, which includes 
a petition for leave to dismiss this transfer application, to which is 
attached a photostatic copy of a new agreement between the Security 
Trust Company and Veterans Broadcasting Company, dated J uly 7, 1950, 
photostatic copies of signed copies of the agreement. And I thit 

Mr. Roberts: May I ask a question, Mr. Fletcher ? 

Mr. Fletcher: Yes, sir. | 

Mr. Roberts: And Madam Examiner. 7 

The Presiding Officer: Yes. 

. Roberts: Is that the agreement that was in force right up to 

1953 which the witness described and which you said you provided? 

Mr. Fletcher: I'll ask Mr. Lyke. It is my information that it is, 


but I'll be glad to ask him to ...confirm it. : 
* * * 


| 
' 


| 


[Tr. 565] | | 
By Mr. Roberts: | 
Q. Now, did you in connection with the construction of your tele- 


* 


vision station incur an indebtedness in excess of $126, 000 to the General 
Electric Corporation? 
Mr. Fletcher: * * * 





* +»  ([Tr. 566] + «| 
I object to the question because it calls for information subsequent 
to March 1953. 


* 


i , (Er. 569] , 
The Presiding Officer: The objections are sustained. 
* x % * * | 


Mr. Roberts: And I now tender the contract of February 15, 1955, 


| 
| 
i 
\ 


| 
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in evidence. 
Mr. Fitzpatrick: I have not seen it, Madam Examiner. 


[Tr. 570] 

The Presiding Officer: Well, I don't accept exhibits until they 
have complied with the rule insofar as letting counsel see them, at least. 

Mr. Roberts: They'll have one. 

Mr. Wall: I have one, if that will help, Madam Examiner. 

The Presiding Officer: Mr. Fitzpatrick said on the record he did 
not have and has not seen it. And he is a counsel in this proceeding 
with the same standing as other counsel. 

Mr. Roberts: I withhold my offer then until such time -- 

Mr. Fitzpatrick: I didn't realize you didn't know I didn't have it. 

Mr. Roberts: I saw Mr. Fletcher passing it out; I thought he 
passed it out to you also. 

Mr. Fletcher: No, Madam Examiner, I stated on the record that 
I was providing it to Colonel Roberts. That's all I stated. 

Mr. Roberts: Do you have a copy? 

The Presiding Officer: I have not had a copy. 

(Copies of document distributed. ) 

Mr. Roberts: You said you prepared these yesterday? 

Mr. Fietcher: Yes. Take them. 

Mr. Roberts: Two for the record, one for the Examiner, one for 
the Commission counsel, two for you. 

The Presiding Officer: Off the record. 

(Discussion off the record. ) 


[Tr. 571] 
The Presiding Officer: In order that the record may be clear and 


that I may be clear, is this the document which was the subject of some 
colloquy between you and Mr. Fletcher, Mr. Roberts, a short time ago? 
Mr. Roberts: That is the one that he didn't want included in Ex- 
hibit No. 4 of WVET. 
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. Fletcher: Then it wasn't. | 
_ Roberts: It was not. He didn't include it. He left it out. 


_ Fletcher: I didn't leave it out. It never was in there. 
| 


| 


. Roberts: That is right. You left it out. | 
. Fletcher: Well, let's don't quibble about things. : 
The Presiding Officer: Let's stop quibbling over things of that 
nature, both of you. Have you had an opportunity to examine the exhibit ? 
Mr. Fitzpatrick: Yes, Madam Examiner. | 
The Presiding Officer: Does counsel care to be heard ? | 
Mr. Fletcher: Colonel Roberts, have you offered this ? 
The Presiding Officer: Mr. Roberts,will you tell us whether or 
not you have offered the exhibit. ! 
Mr. Roberts: Idid, Madam Examiner. I offered the exhibit. 
The Presiding Officer: That is what we couldn't tell from the 


\ 
| 
i 
! 





record, since we changed reporters. 

Mr. Roberts: I marked it for identification as 24 and tendered it 

in evidence -- offered it in evidence. | 
[Tr. 572] : 

The Presiding Officer: Anybody care to be heard on it? 

Mr. Fletcher: Madam Examiner, I object for the reasons previ- 
ously advanced. I have really no objection to the information in the ex- 
hibit being available to the Commission or anybody else. But past want 
this record developed on some orderly basis. 

Mr. Wall: Join the objection for the Same reason. 

The Presiding Officer: I think that the objections must be sus- 
tained, because the Commission had before it certain data at that time, 
and by at that time I mean at the time they passed on these applications. 


And this is more than a year later. The exhibit will not be received. 
* *K * * * 
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Ero toNO) 


"By Mr. Roberts: 

Q. And was this agreement in force up to the very day before you 
filed your March 4 application, 1953? 

Mr. Fletcher: Madam Examiner, I object to the question as 


[Tr. 577] 


calling for a legal ‘conclusion on the part of this witness, who is not a 
lawyer. 

Mr. Roberts: I submit that is purely a business contract. Was 
the contract in force or wasn't it in force. It has nothing to do with 
interpretation. 

Mr. Fletcher: Maybe it does and maybe it doesn't. Maybe this 
witness doesn’t know. 

Mr. Roberts: That is true. He may not know, and he can say SO. 

Mr. Fletcher: I mean he may not know whether it is in force. 
That is 2 legal conclusion. 

The Presiding Officer: I think that is a legal conclusion, Mr. 
Roberts. I think you can get your information, or I could, by the ask- 


ing of another question. And I believe you can. 
cd * * * 
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[Tr. 590] 
* *x 
RICHARD J. SMITH 
was called as a witness and, having been duly sworn, was examined and 
testified as follows: : 
DIRECT EXAMINATION | 
By Mr. Roberts: | 
[Tr. 623] : 


* a * * | 


Q. Are you of your own knowledge familiar with any major and 
important news story which you know to be known to the management of 
the Times-Union and which was not printed in those papers? A. Yes. 
Q. Please state the instance. A. That would be about 1925-1926, 


right in there -- | 
[Tr. 624] | 

it would be very simple to have that checked. 

Mr. Fitzpatrick: Were you with the paper at that time? 

The Witness: Was I with the Gannett paper then? No, I wasn't. 

Mr. Fitzpatrick: I think there should be established the basis of 
his knowledge. | 

The Presiding Officer: Certainly. 

The Witness: I know that the story did not appear in the Gannett 
paper. That I do know. ! 

Mr. Fitzpatrick: I see. 

Mr. Wall: I object to this witness, who was then employed by a 
Hearst paper, talking about a story that did not appear in 1926’ in the 
Gannett papers. I submit that's really going far afield. ) 

The Presiding Officer: Have you interposed an objection? 

Mr. Wall: Yes, Madam Examiner. 

The Presiding Officer: Did you also, Mr. Fitzgerald 2 | 

Mr. Fitzpatrick: I thought prior to any answer at least the basis 
of his knowledge could be established. : 
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The Presiding Officer: Well in the present state of the record I 
will have to sustain the objection to the question. This witness, as has 
been established, was working for another newspaper, and if you can 


establish sufficient knowledge you are not precluded from asking it, but 


you certainly 


[Tr. 625] 
haven't done it, in my opinion. 
ss * 


[Tr. 632] 
* 
By Mr. Roberts: 
Q. Is this a story on which you worked and which you obtained 
from the police? A. Yes. 
Q. Where did you get the information? A. From the State Police 
at East Avon. 
Q. Did you talk to the policeman? A. Yes. 
Q. Was that in the process of writing a newspaper story? A. Yes, 
sir. 
Q. Was it in connection with official charges against the individuals? 
A. Official charges reported against both of them. 
Mr. Wall: Are you talking about something a policeman told you? 
The Witness: That's right; that was in preparation of a news story. 
Mr. Wall: And a policeman was telling you the story, you are tell- 
ing us now? 
The Witness: Giving me the information. 


[Tr. 633] 
Mr. Fitzpatrick: Was that the basis for the official charges? 
The Witness: No, we haven't finished yet. 
Mr. Wall: I object. | 





[Tr. 653] 
Sole : 
By Mr. Roberts: : 
Q. Did you see the police record and the charges against them? 
Mr. Wall: If he wants to ask questions about police record that's 
another thing, but so far this man has been telling a story that a police- 
man told him in 1929 or 1930. We don't even have the name of the 
policeman. | 
Mr. Fitzgerald: It's definitely hearsay. : 
The Presiding Officer: It is hearsay. Of that there just can't be 


any question. | 
* | 


[ Pr. 651] 
ae * 
GORDON P. BROWN 
resumed the stand and testified further as follows: 
DIRECT EXAMINATION (Resumed) 
By Mr. Johnston: 


* 





(tr. 653] 2/ 
Q. Is this a format used by any other stations? A. It is 
| 
the format that is now being used by practically every independent radio 
station. : 
Q. In the operation of your station, you testified the other day you 


depended upon revenue from sale of time, did you not? A, That is 


correct, ! 
Q. But, Mr. Brown, in the City of Rochester and its environs, 
what types of advertising do you seek? 7 | 


1/ Material printed from transcript pages 653 through 664 herein was 
stricken by Hearing Examiner per order of May 14, 1956, R. 1913. 
| 
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Mr. Wall: Objection, Madam Examiner. It seems to me wholly 
irrelevant what this broadcaster seeks in the way of advertising. 

Mr. Johnston: Let me revise that question to the extent of asking 
as to the period prior to March 11, 1953. That is what I intended. 

Mr. Wall: I would like to -- since he became a broadcaster, or 
the day before March 11? How far back are we going? 

Mr. Johnston: Let's take the period 1947 to 1953 -- March 11, 1953. 

Mr. Fletcher: Madam Examiner, my difficulty with the question is 
to what issue does it relate? I thought we had gone into this question of 
economic injury and it was a very tentative acceptance of any of this type 
of testimony. Now I was just wondering whether we were continuing 
under a tentative 


[Tr. 654] 
acceptance of this line of testimony or wouldn't it be much better if we 
could get a clear-cut ruling on it and know whether it is in or out because 
how are we ever going to know whether it is tied up? I don't see how it 
is at all relevant. It is inthe case. His rights as a protestant have been 
recognized, and the hearing has been scheduled. 

Mr. Johnston: It will never be tied up if we can't ask questions to 
tie it up. 

The Presiding Officer: Have you completed your statement, Mr. 
Fletcher? 

Mr. Fletcher: Yes, ‘mam. 

Mr. Fitzpatrick: In the prior direct testimony of Mr. Brown there 
has been rather extensive testimony concerning the period 1947 through 
"52, the losses he sustained. We have made arrangements and brought 
down financial reports he has filed with the Commission. He has 
testified that the source of revenue became local and national spot an- 
nouncements when he lost the network. This appears to be following that 
line of questioning that has already been developed. I think once we are 
in to it, I think it is not a question at this point to be -- 
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Mr. Fletcher: I still submit, Madam Examiner, there has been no 
identification of this type of information to the issues of this particular 
case. We are not now trying the propriety and effect of the grants of 
three or four new AM stations in Rochester back in '46 and '47._ I don't 


see the 


[Tr. 655] 
relevance of that to this case at all. 
Mr. Fitzpatrick: There was no objection when it went in before. 
Mr. Fletcher: Oh, yes, there were. There were objections from 
the very beginning. 
Mr. Fitzpatrick: Well then, the record will have to speak for itself. 
Mr. Fletcher: That is right. 
Mr. Johnston: May I say one thing more on this? 





The Presiding Officer: Surely. | 
Mr. Johnston: When this matter was brought up the other day, there 
was extensive discussion about it, as Iam sure everyone will recall, and 


it was tied in with the first issue relating to monopoly. This is simply a 





continuation of that line of testimony. | 

I do intend to offer further information regarding the operations of 
WSAY. Mr. Fitzpatrick, as everyone knows, has very kindly brought 
into the hearing room the financial reports that have been submitted to the 
Commission by Mr. Brown, and to the extent that we have had those 
reports available, we have prepared an exhibit which will be submitted 
which we hope will satisfy the parties regarding the nature of the partic- 
ular testimony in support of the showing. 

The Presiding Officer: The record, of course, is going t speak 
for itself, but, as I recall, my ruling was that 


[Tr. 656] 
this line of questioning would be permitted under the so-called monopoly 





issue with the understanding that it had to be tied in in some menner or 
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it would be subject to a motion to strike. 

Now is my memory correct on that? 

Mr. Wall: That is correct, Madam Examiner. 

Mr. Johnston: That is correct. 

Mr. Fletcher: Madam Examiner, I don't know what is going to 
supply the missing link. 

The Presiding Officer: Well, Iam going to give them an opportunity 
to see if they can. I think that is the only way I can know whether the 
link can be supplied or not, is to give them an opportunity to do it. 

Mr. Fitzpatrick: That is your ruling on page -- 

The Presiding Officer: Then my memory is correct on it. 

Mr. Fitzpatrick: That is correct. 

Mr. Fletcher: How are we going to know when the missing link is 
supplied what is the missing link? 

The Presiding Officer: I will expect you folks to do some argument 
on that because you certainly haven't been lacking on it at other point in 
this case. I meanall counsel. Iam not singling out any one. 

You may proceed, Mr. Johnston. My similar ruling is made here 
as I had made before. 


[Tr. 657] 
By Mr. Johnston: 
Q. Mr. Brown, do you recall the question? A. I think I had 
better have it back. 
The Presiding Officer: I think he had, too, so we will at least 
know whether the question fits the answer or not. 


(Question read by the reporter as follows: “But, Mr. Brown, in 


the City of Rochester and its environs, what types of advertising do you 
seek?"’) 

The Presiding Officer: Do you understand the question? 

The Witness: Yes. 

We seek advertisers who generally use other media such as news- 
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papers, television, and radio. We naturally seek, if we can get them, 
the department stores, the food advertising, which up to this point we 
haven't been very successful in getting. | 

We do get and seek a certain amount of advertising from smaller 
merchants, such as car dealers, used car dealers, restaurants, and 
similar small business, retail outlets, who have appliances for sale, 
radios, jewelry, and such types of advertisers. Those are the types 
we seek, | 

By Mr. Johnston: 

Q@. Now do you read the Rochester newspapers? | 

Mr. Wall: Objection. | 

The Presiding Officer: Will you state the basis of your objection, 


please? 


[Tr. 658] | 

Mr. Wall: It is irrelevant, Madam Examiner. | 

Mr. Johnston: The Rochester newspapers are among the Seda 
which the record, Iam sure, clearly shows are owned by the Gannett 
Company, which is the parent company of one of the applicants here -- 
relates to the first issue. ! 

The Presiding Officer: Objection is overruled. | 

The Witness: Yes, I do read the Rochester newspapers. | 

By Mr. Johnston: i 

Q. Will you state whether or not you take particular note of the 
advertising content of the Rochester newspapers? A. Certainly do. 

Q. Do you listen to the radio stations in Rochester Wa which 
WSAY competes? A. Yes, I do. 

Q. For what purposes? A. Well, probably not so much for the 
entertainment value but for the value to me in knowing what competition 
is doing in the area so that we can attempt to meet the competition and 
attempting to sell sponsors that use other radio stations, television sta- 
tions and newspapers also. | 
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Q. And you include among those stations to which you listen WVET? 
A. Yes, WVET. 
Q. WHEC? A. WHEC. 


[Tr. 659] 

Q. And the television stations? A. Quite definitely. 

Q. From your examination of the Rochester newspapers and your 
listening to the advertising messages on these radio stations that I 
mentioned, will you say whether or not these media compete with your 
station? A. Quite definitely. 

Q. For advertising? A. Quite definitely. 

Q. You testified the other day concerning business that you received 
from national spot advertising. Do those stations and newspapers also 
compete with you for the advertising from that source? A. Justas . 
strongly for the national dollar as the local dollars. 

Q. Mr. Brown, I show you what has been marked for identification . 
as Federal Exhibit Number 26. Will you describe that exhibit, please? 

(THE DOCUMENT REFERRED TO WAS MARKED AS FEDERAL 
EXHIBIT NUMBER 26, FOR IDENTIFICATION.) 

The Witness: This is a compilation of the figures taken from our 
financial reports which were supplied by the Commission throughout the 
years 1948, '49, '50, '51, and ‘52, and shows the tremendous losses 
which we have incurred. 

The Presiding Officer: Let's not characterize what the 


[Tr. 660] 
exhibit shows. It speaks for itself. 
By Mr. Johnston: 


Q. Mr. Brown, have you had any opportunity to prepare similar 
data for years preceding 1948? A. No, Ihaven't. I have had an op- 
portunity, however, to just on one copy here prepare for 1947 which I 
can relate for the record, or we can supply it. That, of course, is just 
made available to us this morning. 
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Q. Let me ask you first how the annual financial reports from 
which these data were taken were prepared. A. Those were Pas 
by a certified accountant for us. 

Q. Did the certified accountant have available to him the records 
of your station, your business organization? A, He has the complete 
records available to him, and he has the supervision of our books 
throughout the year. 

Q. LIbelieve the reports to the Commission were submitted under 
your oath, were they not? A. That is correct. | 

Q. Is the information appearing on this exhibit correct to the best 
of your knowledge? A. Yes, itis. — 

Mr. Johnston: I offer Exhibit Number 26. 

Mr. Fletcher: A clarifying question first: 

Mr. Witness, under Item B, subheading (2), the line of 


[Tr. 661] | 

figures opposite national advertising and local advertising, have the 
figures been transposed for those two items in connection with 1951? 

The Witness: I guess we will better look. It would be apparent 
that they might be, but we will verify it. | 

Mr. Johnston: May the record show that Mr. Brown has: been 
furnished the Commission's copy of the report referred to and is examin- 
ing it. | 

The Witness: I fail to see on this page where the local advertising 
enters into it. : 

According to this report, these figures are correct. | 

Mr. Fletcher: As reported to the Commission, the she this 
proposed exhibit. reflects it is correct? 

The Witness: Yes, sir. 

Mr. Fletcher: I don't know, I think -- this is intended : the form 
of a clarifying question, Madam Examiner: 

Can you tell me why under broadcast income, section nH AM, for the 
years 1948, 1949, you have one figure for net income and opposite item 
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"F," you have a different figure for profit or loss for those two years. 

Mr. Johnston: I would like to point out in connection with these 
reports that the form has not remained the Same year after year and that 
in Some instances data was not reflected. 

The Presiding Officer: I think this question went to figures of the 
Same years, though, did it not, Mr. Fletcher? 


[Tr. 662] 

Mr. Fletcher: Yes, 'mam. 

The Presiding Officer: So it would be the same form for figures 
on that particular year? 

The Witness: As I understand it, net income under "A", 

Mr. Fletcher: Yes, sir. 

The Witness: And you are comparing that with what? 

Mr. Fletcher: Well, take 1948, for example. You have got net 


income there, a figure of $31,000 plus in parenthesis opposite net income. 


You go right straight on down to 1948 to your item "F," which Says 
"Profit or loss, " and you have got the figure 49,000 odd dollars in 
parenthesis, 

The Witness: Yes, and what is the question? 

Mr. Fletcher: What is the reason for the difference? 

The Witness: Natural expenses of operation of our station. 

Mr. Fletcher: Well, are not all of your expenses included in this 
$166, 000 figure that is the second item up there at the top of the page? 

The Witness: Yes, they should be. 

Mr. Fletcher: Well then, why the difference between the two figures 
for net income? _ One of them says net income $31,973 loss; the other 
Says profit or loss $49, 312. 

The Witness: Well, Iam not an accountant, but these were the 
figures that were prepared by the accountant, and I would assume that 
they are right. 

Mr. Fletcher: Madam Examiner, I object to the exhibit. 
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[Tr. 663] 
Mr. Fitzpatrick: This, of course, only reflects what is in the Com- 
mission files. Whether they filed accurate reports with the Commission, 
is that what you are trying to ascertain? : 
Mr. Fletcher: At the moment I was trying to ascertain why they 

had a different figure on here for what would appear to —— net 





income, and this witness certainly doesn't know. 

The Presiding Officer: Mr. Johnston, you started to speak, IT think. 

Mr. Johnston: I believe the difference is in the form of the report. 

What year were you asking us about? 

Mr. Fletcher: 1948. 

The Presiding Officer: And the figures to which he referred are 
all reflected in the year 1948, and clearly the same form would be used 
for all of them within that one year. 

Mr. Johnston: The report shows two different figures. | 

Mr. Fitzpatrick: One thing I think you might want to notice, Mr. 
Fletcher -- I don't know if this would be helpful -- is that the item "et 
in each year, which is the profit and loss item, is in each case the same 
as the item "Broadcast income" under "A", : 

So there appears to be some consistency. : 

Mr. Johnston: It is set up in the form that the Commission used. 
Why the Commission accountants wanted that form, I don't 


[Tr. 664] 


know. I never have known and never will, I guess. 
*x * 





[Tr. 709] | 

* * * * 

Mr. Wall: * * * Now, there was outstanding a request for certain 
information, the principal one of which was a publication -- it is nota 
publication -- it is a confidential memorandum from the Gannett Company, 
covering the year 1952. The document comes out once a week, I believe. 
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"KF ' you have a different figure for profit or loss for those two years. 

Mr. Johnston: I would like to point out in connection with these 
reports that the form has not remained the same year after year and that 
in some instances data was not reflected. 

The Presiding Officer: I think this question went to figures of the 
same years, though, did it not, Mr. Fletcher? 


[Tr. 662] 
Mr. Fletcher: Yes, ‘mam. 
The Presiding Officer: So it would be the same form for figures 


on that particular year? 

The Witness: As I understand it, net income under "A". 

Mr. Fietcher: Yes, sir. 

The Witness: And you are comparing that with what? 

Mr. Fletcher: Well, take 1948, for example. You have got net 
income there, a figure of $31,000 plus in parenthesis opposite net income. 


You go right straight on down to 1948 to your item “F," which says 
"Profit or loss,'’ and you have got the figure 49,000 odd dollars in 
parenthesis. 

The Witness: Yes, and what is the question? 

Mr. Fletcher: What is the reason for the difference? 

The Witness: Natural expenses of operation of our station. 

Mr. Fletcher: Well, are not all of your expenses included in this 
$166, 000 figure that is the second item up there at the top of the page? 

The Witness: Yes, they should be. 

Mr. Fletcher: Well then, why the difference between the two figures 
for net income?’ One of them says net income $31,973 loss; the other 
says profit or loss $49, 312. 

The Witness: Well, I am not an accountant, but these were the 
figures that were prepared by the accountant, and I would assume that 
they are right. 

Mr. Fletcher: Madam Examiner, I object to the exhibit. 





te: 709] 


309 | 
[Tr. 663] | 

Mr. Fitzpatrick: This, of course, only reflects what is in the Com- 
mission files. Whether they filed accurate reports with the Commission, 
is that what you are trying to ascertain? 

Mr. Fletcher: At the moment I was trying to ascertain why they 
had a different figure on here for what would appear to represent net 
income, and this witness certainly doesn't know. | 

The Presiding Officer: Mr. Johnston, you started to speak, I think. 

Mr. Johnston: I believe the difference is in the form of the report. 

What year were you asking us about? i 

Mr. Fletcher: 1948. | 

The Presiding Officer: And the figures to which he referred are 
all reflected in the year 1948, and clearly the same form would be used 
for all of them within that one year. ; 

Mr. Johnston: The report shows two different figures. 

Mr. Fitzpatrick: One thing I think you might want to notice, Mr. 
Fletcher -- I don't know if this would be helpful -- is that the item "F" 
in each year, which is the profit and loss item, is in each case the same 
as the item “Broadcast income" under "A". | 

So there appears to be some consistency. 

Mr. Johnston: It is set up in the form that the Commission used. 
Why the Commission accountants wanted that form, I don't 


[Tr. 664] 


know. I never have known and never will, I guess. 
* * * 


[Tr. 709] | 

* aa * * ! 

Mr. Wall: * * * Now, there was outstanding a request for certain 
information, the principal one of which was a publication -- it is not a 
publication -- itis a confidential memorandum from the Gannett Company, 
covering the year 1952. The document comes out once a week, I believe. 
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I have the copies here and they have been put intoa volume. This infor- 
mation was requested while Mr. Miller was on the stand. 

Now, I am perfectly willing for the Examiner and all parties to see 
the documents, but I would classify them as containing what loosely would 
be called trade secretas. Iam willing to stay here as long as possible 
so that Mr. Johnston can examine them. I would like, if at all possible, 
Mr. Johnston,for them not to leave the hearing room. Now, I am open 
to any and all suggestions for that. Would you like to take a look at it? 

x * cd * 

[Tr. 926] 
E. F. LYKE 
resumed the stand and testified further as follows: 
DIRECT EXAMINATION (Resumed) 


By Mr. Fletcher: 
* 


* * 


[Tr. 930] 

* oe * * 

Q. Now, Mr. Lyke, in the following series of questions I'm going 
into the nature of the proposal for the time-sharing arrangement and its 
background. Was it the original plan of Veterans to go through a com- 
petitive television case with WHEC, Inc., and any others who might apply 
for full occupancy of Channel 10 in Rochester? A. Yes, it was. 

Q. What were the factors which influenced Veterans and which you 
took into consideration in deciding whether to 


[Tr. 931] 


propose a time-sharing arrangement for Channel 10 with WHEC, Inc.? 
A. Well, we studied the problem of how long it would take us to go 
through a competitive hearing. By studying the priority tables it was 
pretty obvious Rochester would probably not get a hearing and get a final 
decision for two or more-years. We were not prepared to wait that long 
if we could find some other suitable method of getting the second televi- 
sion service to Rochester before that time. 
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Secondly, the costs involved of the competitive hearing would have 
been rather substantial, and we were interested in not going into that 
expense if we could possibly find other suitable methods. : 

I guess those were the basic ones. 

Q. In general, what joint activities were proposed to be undertaken 
by the two time-sharing applicants? A. Just the purchase and opera- 
tion of the transmitter and the associated transmitting equipment, 

Q. Was it contemplated that any programming would be done joint- 

A. No. : 

@. How did you and WHEC work out the schedule of hours to be 
shared? A. Well, Gunnar Wiig, who was then the general manager 
of WHEC, Inc., and I visited over a period of about 7 





[Tr. 932] 
two weeks discussing possible methods of sharing the broadcast day in 
such a manner that it would be possible for us to have equal opportunity 
for programming, for service to the community and for making profit out 
of the operation. We spent considerable time and finally came up with 
the method that was proposed in the application. 

Q. Why did you split up 24 hoursa day? A. Well, aS, 
we saw that the start of broadcasting by either of the two stations involved, 
that their days of operation would be within their control. It would be 
not necessary for them to have any future agreements. For example, 
we were proposing to sign on at, say, ten o'clock on Sunday morning, but 
inasmuch as we had split the entire 24 hours starting at 3:00 a.m. we 

could without further consultation with WHEC start broadcasting any time 
up to 3:00 a.m. on Sundays, and that was the principal reason for break- 
ing the entire 24 hours. | 

Q. Do you mean to start broadcasting any time after 3: 00 a.m.? 
A. After 3:00 a.m. "Upto" Isaid. I meant -- 

Q. Back up to? A. Back up to. 

Q. Have you prepared an exhibit setting forth the schedule of 
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property proposed to be jointly owned? A. Yes, I have. 


[ Tr. 933] 

Q. Is this schedule accurately set forth in Veterans Exhibit No. 11? 
A. Yes, it is. 

Mr. Fletcher: I'd like to offer in evidence Exhibit 11, Madam 
Examiner? 

Mr. Johnston: Isn't that also a part of your Exhibit No. 9? 

Mr. Fletcher: No, it isn't, because Exhibit No. 11 encompasses -- 
Well, I think perhaps it could be extracted from Exhibit No. 9, but I 
don't believe that the total costs of the equipment are shown. I believe 
we just showed WVET's share of it. By implication it could have been 
figured out. I just thought perhaps this exhibit would be a convenient 
way of showing at one spot the schedule of property to be jointly owned. 

Mr. Wall: Mr. Fletcher, in order to glean this information from 
exhibits in evidence now, you'd have to take one WVET exhibit and one 
WHEC exhibit and put them together? Is that right? 

Mr. Fletcher: I think perhaps by implication you could figure it out 
from either one of them. 

Mr. Fitzpatrick: By mathematics you could figure it out. 

Mr. Fletcher: This was just for the convenience of the record. 

Mr. Johnston: I have no objection. 


[Tr. 934] 
Mr. Fitzpatrick: It's useful. It’s helpful. 
The Presiding Officer: Mr. Johnston is not objecting. He just 
wants to know what it is. 
Mr. Fletcher: It's based on the applications, if that answers your 


question. 

The Presiding Officer: There is a footnote which indicates that, 
and if the mathematics are already done I'll have to struggle with a pencil 
less. 
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Is there any objection to Exhibit No. 11? | 

Mr. Wall: No. . | 

The Presiding Officer: Veterans Exhibit 11 is received in evidence. 

(VETERANS EXHIBIT NO. 11 WAS RECEIVED IN EVIDENCE.) 
By Mr. Fletcher: : 

Q. Mr. Lyke, have you prepared a combined program schedule 
from the time-sharing applications showing the full week's programming, 
taking both proposals into consideration and showing which programs were 
proposed to be originated by each respective applicant? A. Yes, IT 
have. : 

Q. Is this set forth in the document which has been marked for 
identification as Veterans Exhibit No. 12? A. Yes. | 

Q. Will you please explain the color identification acres on the 
exhibit? 
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A. In the left-hand column which encompasses the time of the 
various programs we have colored that portion:of time occupied by WVET- 
TV programming in red, and we have colored the part of the programming 
which falls under the operation of Channel 10 by WHEC-TV in blue. 

Q. Is this information taken from the two applications of WHEC, 
Inc., and Veterans? A. Yes, itis. 

Mr. Fletcher: I offer in evidence Exhibit No. 12. 

Mr. Fitzpatrick: This again is an example of it being repetitious 
of the two applications but showing it in one picture? | Is that correct? 

Mr. Fletcher: That's correct. For convenience. 

Mr. Fitzpatric: No objection. 

Mr. Johnston: No objection < ! 

Mr. Wall: No objection. 

The Presiding Officer: Veterans Exhibit No. 12 is received in 
evidence. | 

(VETERANS EXHIBIT NO. 12 WAS RECEIVED IN nee ) 





i 
: 
| 
| 
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By Mr. Fletcher: 
Q. Mr. Lyke, who negotiated this time-sharing arrangement? 
A. Idid on behalf of Veterans. Gunnar Wiig on behalf of WHEC, Inc. 
Q. Over what period of time did the negotiations ©...°) 23° 


[Tr. 936] 


continue? 

A. Approximately two weeks, from about the middle of February 
I guess until the time the applications were filed, 1953. 

Q. Who initiated the idea? . A. So far as I first heard about it, 
you called me from Washington suggesting this as a method. I think it 
was on a Friday night about the middle of February. 

Q. Well, I wasn't thinking so much about my part in it as I was be- 
tween the two parties. Did you make the suggestion to WHEC? A. I 
don't recall. I'm not positive which one of us. I called them after you 
called me. I called Gunnar and suggested that we discuss it. But we 
had talked about it before so it was not-- I wouldn't say that was the 
original idea as far as some method of operating. 

Q. How many hours per week of operation was it contemplated 
would result from the time-sharing operation? A. Approximately a 
hundred hours per week. 

Q. Have you been presented with or are you aware of any instances 
where the public interest may be considered to have suffered by virtue of 
the limitations on your hours of operation? 

Mr. Fitzpatrick: Objection. The use of the term “public interest." 
I don't think the answer would be worth anything 


[Tr. 937] 
unless we get definitions. 
The Presiding Officer: Let's develop some facts, Mr. Fletcher. 
I think that not only do we have-- Or at least I have met in other hearings 
some difference of opinion as to the definition of that term, because it 
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means different things to different people. And also I think it asks for 
a conclusion from the witness: | 

Mr. Fitzpatrick: Yes. 

The Presiding Officer: The objection is sustained. 
By Mr. Fletcher: 

Q@. Have there been any instances, Mr. Lyke, where you have been 





unable to present programming which the station considered to be worthy 
of presentation by reason of the limitations on your hours of aay 
A. No, I don't think so. 

Q. Was it contemplated that there would be competition between 
WHEC-TV and WVET-TV for local advertising? A. Yes. — 

Q. Has such competition actually resulted? A. Yes, it has. 

Q. Was it contemplated that there would be competition between 
WHEC-TV and WVET-TV for national spot advertising? A. Yes. 

Q. Has such competition actually resulted? A. Not tothe extent 
that we anticipated. The national | 








[Tr. 938] 
advertiser has in most cases a pretty firm idea of where he wants his 
program to run and what day of the week, what adjacencies he’ s interested 
in, and quite often we have found that has not been something that we have 
been able to use our salesmanship on. I woukin't say that the competi- 


tion between the two halves, the two operators of Channel 10 have been i.%ssv 


nearly as great nationally as we had originally anticipated. | 
Q. Is that due to any change in the attitude on the part of, WHEC or 
WVET or due to other factors? A. Strictly other factors. ‘There's 


no change in attitude. Strictly due to other factors. 
* sd * 
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JOHN G. COREY 


was recalled as a witness in rebuttal 
* * 
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DIRECT EXAMINATION 
By Mr. Johnston: 


* 


[Tr. 1006] 

x ai * * 

Q. Mr. Corey, you have testified that Bertha Streedorf died and 
was murdered. Will you state the basis for your testimony, state the 
facts which form the basis of your testimony? A. She was strangled 
to death by another patient. 

Mr. Fitzpatrick: Objection. I don't feel that that is responsive, 
Madam Examiner. The question was the basis for his information. 

The Presiding Officer: Are you moving to strike that answer? 

Mr. Fitzpatrick: Yes, ‘mam. 

The Presiding Officer: The motion is granted. 

By Mr. Johnston: 

Q. Will you state, Mr.Corey, the facts upon which you base your 
conclusion that the person was murdered? A. Her husband told me. 

Q. Is that the only-- A. Oh, no. 

Q. --basis that you had? A. No, that is not the only. In my : 
investigation, plus Dr. Slate's admission that the person who did it was 
admitted to Mattawan for the criminally insane. 

Mr. Wall: Objection. Move to strike the answer. 

Mr. Johnston: I would like to have the answer read. 

The Presiding Officer: Read it back. 


,Tr. 1007] 

(Question read by reporter.) 

Mr. Fitzpatrick: Are you striking everything after the phrase “his 
investigation," in relation to the doctor? 

Mr. Wall: Yes. 

Mr. Fitzpatrick: I join that motion. 

The Presiding Officer: The motion to strike is granted. That is 
hearsay evidence of the first order. 
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| 
Mr. Johnston: Madam Examiner, it is obviously impossible to put 
in evidence of a murder unless-- | 
The Presiding Officer: I don't think a murder should be charged 


unless there are facts that will prove it, Mr. Johnston. 
* x * * 


[Tr. 1058] | 

* cd * * | 
[EXCERPTS FROM TRANSCRIPT OF ORAL ARGUMENT ] 
Commissioner Craven: May I interrupt you please? | 
Mr. Roberts: Yes. : 
Commissioner Craven: Was a man named Foreman part of this 





application? 
Mr. Roberts: Foreman? 
Commissioner Craven: Yes. 
Mr. Roberts: Of thé Brown application? 
Commissioner Craven: Yes. 
Mr. Roberts: Not that I know of. 





[Tr. 1059] 

Commissioner Craven: I find -- | 

Mr. Roberts: Gordon Brown was the applicant. He operates very 
much as an individual. : 

Commissioner Craven: What I'm getting at -- this won't come out 
of your time -- I had something to do with some station up there and I 
can't find out which one it is for the moment. It was UHF I think. 
Mr. Roberts: Yes, there were applications for UHF to go on that 
same hill. ! 





Commissioner Craven: No relation to this at all? 

Mr. Roberts: Not in this case, wouldn't in any manner affect any- 
thing. : 

Commissioner Craven: I wanted to clarify the record. 
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Mr. Wall: If I may clarify that a little bit, Colonel Roberts -- and 
I would appreciate it if this does not come out of his time -- 

Commissioner Craven: Yes. 

Mr. Wall: Commissioner Craven, your partner, Mr. Lohnes, has 
done work for the Gannett Company which controls WHEC, Inc., the 
licensee of Radio Station WHEC, so that there is a connection there. 

Mr. Roberts: You almost have to do that if you're anywhere in the 
radio -- 

Commissioner Craven: I'd better abstain from participation if in 
this particular case there is a tie. 


[Tr. 1060] 
Mr. Roberts: I certainly don't feel there is a connection with any- 
thing you ever did that affects us as far as I'm concerned. 
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Rebroadcasting Rules, 1 Pike & Fischer Radio Regulations (Pt. 3) 


91:1131 and 1136 wipe iene reionte - ma 
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APFEAL FROM A DECISION OF THE | 
FEDERAL COMMUNICATIONS COMMISSION : 


JOINT BRIEF OF INTERVENORS 


STATEMENT OF THE CASE 


Intervenors (WHEC, Inc. and Veterans Broadcasting Co. , Inc.) 
are not in agreement with Appellant's statement of the case in that it 





contains much irrelevant and immaterial matter and is presented mainly 
in argumentative form. Intervenors are, however, in agreement with 

Appellee's counterstatement of the case, and do hereby adopt it, without 
repeating it here. | 








SUMMARY OF ARGUMENT 


The ultimate question, from the standpoint of the Federal 
Communications Commission, required a determination as to whether 
the share-time grants to WHEC and Veterans were contrary to the 
public interest. Both the Hearing Examiner and the Commission 
answered this question in the negative. Accordingly, the protest 
was dismissed and the grants affirmed. It is submitted that the 
Commission's decision is a reasonable one, fully within its discre- 
tion. The Commission did not violate its policies with respect to 
the media of mass communications, or respecting share-time 
operations, and did not have before it a comparative case. The 
validity of the grants, from the standpoint of Commissioners 


present and voting, has been decided by this court. Federal Broad- 


casting Co. v. Federal Communications Commission, 96 U.S. App. 
D.C. 260, 225 F. 2d 560 (1955) cert den., 350 U.S. 923 (1955). 
And finally the rebroadcasting issue may not remain in abeyance. 
Federal has had a full and fair hearing, no error has been com- 
mitted and the Commission's decision should be affirmed. 
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ARGUMENT 


I 


THE COMMISSION PROPERLY EXERCISED ITS J UDGMENT 
IN GRANTING THE INSTANT APPLICATIONS AND DID NOT 
VIOLATE ITS POLICIES WITH RESPECT TO THE MASS | 
MEDIA OF COMMUNICATIONS ! 


The ultimate question in this case, from the standpoint of the Fed- 
eral Communications Commission, was to determine whether, on the 
basis of the record, the grants to WHEC and Veterans of their applica- 
tions to operate on a share-time basis, on Channel 10 at Rochester, New 
York, were contrary to the public interest, convenience and necessity 
(R. 2198, par. 1, 24 F.C.C. 171)(1958).! The Commission answered 
(as did the Hearing Examiner) this question in the negative and, accord- 
ingly, dismissed the protest of Federal Broadcasting System, Inc. and 
affirmed the grants. It is respectfully submitted that that agency's deci- 
sion is a resonable exercise of judgment, fully within the bounds of allow- 
able discretion and should be affirmed. | 


Issue No. 1:: The Diversification Factor : 


Federal disagrees with the Commission's judgment and alleges, as 
its first point, that (App. Br. 42): | 


"Gannett's stranglehold on mass media of communications 
in the Rochester area makes it contrary to the public interest 
to allow further concentration of control of such media by 
Gannett in that area. This result follows whether the diversi- 
fication factor be deemed comparative or absolute." 


In that connection, Federal contends (App. Br.'46) thata comparative."'situa- 


tion" is involved and that the Commission should have given (App.Br. 47) 
"full consideration" to every comparative factor which it would have 
1 Compare also the Sixth Issue upon which the applications were designated for 


hearing (R. 2198, par.. 4a, 24 F.C.C. 149) which, although it refers to the re- 
maining five issues, is essentially the same. 





& 


considered if Federal had been an applicant in a comparative hearing. 
Federal's arguments lack substance. 


A return to basic fundamentals may be helpful at the outset, partic- 
ularly since Federal seems to take the position that WHEC is disqualified 
because of its association with newspapers. As far back as 1941, the 
Commission initiated an investigation to determine whether a statement 
of policy or rules, if any, should be issued concerning applicants for 
broadcast facilities who were associated with the publication of one or 
more newspapers. (See Newspaper Ownership of Radio Stations, F.C.C. 
Notice, 9 Fed. Reg. 702 (1944)). At the conclusion of this investigation 
the Commission decided not to adopt any general rule with respect to 
newspaper ownership of radio stations but did indicate an intent to con- 
sider such ownership as only one factor in the larger context of compara- 
tive hearings (Ibid., p. 703) . In Stahlman v. Federal Communications 
Commission, 75 U.S. App. D.C. 176, 179, 126 F. 24124, 127 (1942) 
the court stated that: 


". . . there is nothing in the Act which either prevents 
or prejudices the right of a newspaper, as such, to apply for 
and receive a license to operate a radio broadcast station." 


In that case it was further emphasized that the Commission's authority 


to license broadcast stations in the public interest does not embrace a 


ban on newspapers as such. This Court reviewed the Commission's 
diversification policy in McClatchy Broadcasting Co. v. Federal Com- 
munications Commission; 99 U.S. App. D.C. 195, 198, 239 F. 2d15, 
18 (1956), cert. den. , 353 U.S. 918 (1956), and made the following 
comment: * 

"We hold the Commission is entitled to consider diversifi- 


cation of control in connection with all other relevant facts and 
to attach such significance to it as its judgment dictates." 


This does not mean that the owner of a newspaper is disqualified as 
a licensee (Stahiman v. Federal Communications Commission, 75 U.S. 


App. D.C. 176, 126 F. 2d 124) (1942). Nor does it mean that the Com- 
mission may reject a newspaper's application and grant that of a competing 
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non-newspaper applicant without considering and comparing all other 
relevant factors. Thus, in comparative proceedings, where two or 
more mutually exclusive applicants are applying for the same facility, 
the diversification factor may be considered along with other relevant | 
factors, Scripps-Howard Radio, Inc. v. Federal Communications Com- 
mission, 89 U.S. App. D.C. 13, 16-17, 189 F. 2d 677, 680-681 (1951), 
cert. den. , 342 U.S. 830 (1951). But in no instance has the Commis- 
sion found it necessary to deny an application in a non-comparative 
proceeding solely because of an applicant's newspaper interests. The 
only case in which the ownership of a newspaper has resulted in a de- 
nial of an uncontested application was that in which the court affirmed 
the Commission's judgment to the effect that the record showed that the 
newspaper applicant had employed predatory business practices in an 
attempt to drive a local radio station out of business. (See Mansfield 
Journal Co. v. Federal Communications Commission, 86 U. S. App. 
D.C. 102, 180 F. 2d 28 (1950) ).. This is not a comparative case. No 
predatory practices were proven (despite a diligent attempt by Federal 
to do so) and a plethora of other media of mass communications exist , 
other than those controlled by Gannett interests, both in Rochester and 
in the surrounding area. | 

Under the heading of Concentration of Media of Mass see 
tion (R. 2185, par. 9, 24 F.C.C. 150 et seq.) the Commission made 
detailed findings with respect to the following: : 


Structure of the Gannett organization (R. 2185-87, par. i 


10-14), the scope of the Gannett broadcast interests 

(R. 2187, par. 15), available communication media 

(R. 2188, par. 17), radio and television within Roches- 

ter (R. 2188, par. 18), radio and television within WHEC- 
TV Grade Bcontour (R. 2188, par. 19), television and : 
radio stations in upper New York State (R. 2189, par. 20) ; 
publications in WHEC-TV Grade Bcontour(R. 2189, par. 22), 
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newspapers inthe general area (R. 2190, par. 25), news- 
paper circulation in upper New York State (R. 2190, par. 26), 
Gannett operations outside New York State and other media 
available (R, 2190, par. 27), historical background of news- 
paper ownership and operation in Rochester area (R. 2191, 


par. 31-33), operation of Gannett newspapers (R. 2191-92, 
par. 34-38), Rochester papers (R. 2193, par. 39), alleged 
suppression of news by Rochester Times-Union and Demo- 
crat & Chronicle (R. 2193-94, par. . 41, 42), and Station 
WSAY and Gannett newspapers (R. 2194-95, par.. 43-45). 


Based upon evidence: which is in the main undisputed, the Commis- 
sion concluded (R. 2198-2200, par. 1-8, 24 F.C.C. 171-173) that the 
grant of WHEC’s application would not result in a concentration of control 
of the mass media of communication to a degree contrary to the public 
interest and pointed out that a multitude of other radio, television and 
newspaper media served the area. In fact, in Rochester alone, at the 
time of the grant, there were six standard broadcast stations, one of 
which was controlled by Gannett; two FM stations, both owned by non- 
Gannett interests; and one VHF television station, also non-Gannett 


owned. The Commission concluded (R. 2199-2200, par. 8, 24 F.C.C. 
173): 


"The rates and editorial policies of the Gannett papers 
are independent of the central Gannett office. We can draw 
no inference to the contrary from the conferences or central 
office bulletin. . . . The record also shows that there are 
no joint rates between the newspapers and radio and televi- 
sion, and that a separate advertising agency represents the 
Gannett radio and television interests. The record evidence 
fails to establish that there has been suppression of news by 
the Gannett Rochester papers (footnote omitted). The 
record in this proceeding does not support a conclusion that 
the grant of the application of WHEC, Inc. would result in a 
concentration of control contrary to the public interest or 
would create a ‘communications monopoly' in Rochester as 
alleged. Nor would it support a conclusion that the grant 
of the WHEC, Inc. application would result in a concentra- 
tion of control of the mass media of communications in a 
manner inconsistent with public interest within the purview 
of section 3.636 (a)(2) of the rules. There is also no 
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reasonable support in the evidence for the charges that the 
Rochester Times-Union and Democrat & Chronicle engaged 
in the suppression of news (Pars. 41 to 44, inclusive, supra. i 


There is ample evidentiary support for the presence of a number of 
competitive media in the same area, which fact constitutes adequate re- 
futation of the allegation that a framework of undesirable concentration 
exists. In none of the Gannett operations is monopoly discerned or co- 
ercive practices presented. If this case had been decided the other way, 
either by the Examiner or by the Commission, WHEC, Inc. would, in 
effect, have been disqualified, merely because of its interests and con- 
nections with other media of mass communications. This the Commis- 
sion could not do, particularly since no predatory practices exist. 
(Tri-State Broadcasting Co. v. Federal Communications Commission, 

68 App. D.C. 292, 96 F. 2d 564 (1938) ). Indeed, the Gannett organization 
has a distinguished record of public service which is not disputed (See 
WHEC Exhibit 10, Supp. J.A. at pp. __). | 


In sum, the Commission's decision is consistent with the prece- 
dents of this Court, the policies of the Commission and is wholly justified 
upon the record. The evidence has established that a number of other 
media serve the area involved, that Gannett has engaged in no predatory 
practices, and that it has, in fact, an enviable public service record.” 


| 

2 Federal complains, somewhat faintly (App. Br. 43), that the Commission 
declined to take account of "competitive consideration although Federal was 
known to be keenly desirous of obtaining the authorization which the Commission 
had soquickly granted to Gannett's subsidiary, WHEC." This argument over- 
looks this Court's specific holding in Federal Broadcasting System, Inc. v. 
Federal Communications Commission, 96 U.S. App. D.C. 260, 225 F. 2d 560 
(1955), cert. den., 350 U.S. 923 (1955) to the effect that Federal's late filed ap- 
plication was not entitled to a comparative hearing. In that connection, Federal 
also urges (App. Br. 47) that if it was not entitled to a comparative hearing, the 
Commission was obligated to give consideration to every comparative factor 
which it would have considered if Federal had been an applicant in a comparative 
hearing. No reason for this conclusion is given. We can only speculate as to 
what matters the applicants would have advanced had Federal filed a timely appli- 
cation (See Johnston Broadcasting Co. v. Federal Communications Commission, 
85 U.S. App. D.C. 40, 175 F. 2d 351 (1949) ) but that situation was not before 
the Commission and is not before this Court. 





THE GRANT OF SHARE-TIME APPLICATIONS IS NOT 
A COMPARATIVE MATTER 


Federal contends (App. Br. 46) that: 


‘Whether the Commission likes it or not, it was 
confronted with a comparative situation when it purported 
to issue the share-time grants on 11 March 1953." 
It is said that there were two applicants for Channel 10 in Rochester that 
were before the Commission and consequently, the Commission was obli- 
gated to compare the qualifications of WHEC and Veterans whether it 
chose to do so or not. Federal labors under a misapprehension. Both 
applicants were originally mutually exclusive but as this Court pointed 
~ out in Federal Broadcasting System, Inc. v. Federal Communications 
Commission, 96 U.S. App. D.C. 260, 262, 225 F. 2d 560, 562 (1955 ) 
cert. den.,350 U.S. 923 (1955). "In early March of 1953, however, 
WHEC and Veterans entered into a share-time agreement for the use of 


Channel 10 and oe eae ai eee 
This was done pursuant to a valid Commission Rule,° the wisdom of 

which is not before this Court. Under the circumstances, it would be 
absurd for the Commission to compare the two applicants when neither 


proposed to make use of the other's time. Simply stated, they were not 
yeoman exclusive. The issue was simply whether a grant of the two 
\ applications was in the public interest. No possible use could be made 
of comparative findings. 


COMMISSION COMPLIED WITH THE REQUIREMENTS 
OF LAW IN REAFFIRMING THE GRANTS INVOLVED 


Federal contends (App. Br. 47) that the Commissjonfailedto make a 
, / finding upon the ultimate issue in this case, i.e., whether in light of the 
facts adduced at the hearing the public interest, convenience and necessity 


3 coction 3.622 of the Commission's Rules and Regulations, 47 C.F.R. 83.622. 
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would be served by a grant of the applications in question. — ‘The short 
answer even if the complaint has a semblance of substance which it do 


not), is that the Commission was never given an opportunity to pass upon jZ SAGE 


this contention and is, therefore, as a consequence, foreclosed from rais- _, ot 
_ing the point upon appeal. Democrat Printing Co. v. Federal Communica- 
tions Commission, 91 U.S. App. D.C. 72, 202 F.2d 298 (1952), Albertson rc 
y. Federal Communications Commission, 87 U.S. App. D.C. 39, 182 F. (a | 
2d 397 (1950). This, despite the fact that Federal filed a petition for 
rehearing with the Commission and did not make mention of the point 
(R. 2269-2272, 26 F.C.C. 178-184). In any event, this argument is little 
more than a lesson in semantics. 


The Commission specifically stated in its conclusions (R. 2198 par. 
1, 24 F.C.C. 171) that the "question to be determined is whether, on the 
basis of the record, the grants to WHEC and Veterans of their applica- 
tions to operate on a share-time basis in Channel 10 in Rochester, N. Y., 
were contrary to the public interest, convenience and necessity and ac- 
cordingly should be set aside.” The Commission then set out its conclu- 
sions with respect to the first five Issues, each under a separate heading 
(R. 2199-2202, par. 3-16, 24 F.C.C. 171-177) and then concluded that the 
protestant (Federal) had failed to demonstrate that the grant of the con- 





struction permits on March 11, 1953, to WHEC and Veterans was con- 
trary to the public interest, convenience and necessity, (R. 2202, par. 17, 
24 F.C.C. 177). Accordingly, the grants were affirmed. Further, in 
denying the petition for rehearing (R. 2269-2272, par. 1 -14, 26 F.C.C. 
178-184) the Commission specifically found (R. 2270, par. 8, 26 F.C.C. 
180) that the broadcast operations on the basis of the instant share-time 
agreement did not contravene the provisions of the Communications Act, 
the Commission's Rules and Regulations, or its enunciated policies and Wf 
that "They are in the public interest." To require more of the Com- 
mission would be to exalt form over substance. The relevant facts of 
record support the findings the Commission has made. These findings 
are a proper and adequate basis for the conclusions that were drawn with 
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respect to the first five issues. The Sixth Issue was a 
_one, It required a determination of whether the public interest would be 
served by a grant of the applications, in the light of the facts adduced 


with respect to these five issues. The Commission made detailed find- 
ings and conclusions with respect to the first five issues. In light of 
the facts and conclusions which were reached with respect to the "fore- 
going issues" (R. 2185, par. 4(6), 24 F.C.C. 149) the Commission con- 
cluded, after hearing, that the grants should be reaffirmed and the 
protest dismissed. No more is required. Had the point been raised by 
Federal below, the Commission could easily have cured any technical 
problem of language that might have been present (although we believe 
there was none). Federal did not do so and should not be allowed, at 
this late stage of the proceedings, to entrap the Commission. 


Ot 


THE COMMISSION COMPLIED WITH THE INSTRUCTIONS 
CONTAINED IN THIS COURT'S DECISION IN APPEAL NO. 
12,252 BY FULLY APPRAISING THE SHARE-TIME AGREE- 
MENT, EFFECTING BROAD REOPENING AND BUILDING 

A RECORD SUFFICIENT TO SUPPORT ITS FINAL CON- 
CLUSIONS THAT THE SHARE-TIME PROPOSALS ARE IN 
THE PUBLIC INTEREST 


Issue No. 2: The Share-Time Proposals 


Appellant argues (App. Br. p. 47) that "the Commission did not 
comply with the instructions contained in this Court's decision in Ap- 


peal No. 12,252." (Federal Broadcasting System Co. v. Federal Com- 
munications Commission, supra.) This seems to be derived from the 


language of the decision at pages 564 and 565 where this court said: 


In the present case the Commission should not conclude its 
hearing until it has built up a record sufficient to support 
its final conclusions. The speed with which it made its 
grant to the intervenors seems to us to require that it now 
act with particular care in its re-examination of the matter. 
That re-examination should include an appraisal of the ar- 
rangement for joint operation by the intervenors, with refer- 
ence not only to its effect on programming but also to the 
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circumstances surrounding theamendment of the original ap- _ 
plication and the initiation of the joint project . | 


"For the reasons given, we think that a broad reopening of 
the case is called for by appellant's protest." 


The Appellant fails to spell out with any clarity wherein the Com- 
mission failed in this respect. It might be inferred from Appellant's 
argument that the Commission was directed bythe Court to conduct an in- 
vestigation or an inquiry on its own. No such conclusion is supported by 
the Court's language. This question was raised by the Protestant and 
the Court merely said that the Protestant was entitled to be heard on this 


point. 
What did the Commission do on this point in connection with the 


remand? | 


(a) It ordered a hearing with the following issues geared 
to this question (R. 1134-1137): | 


(2) To determine whether the agreements entered 
into by the above applicants with respect to their 
proposed share-time operations contravene the pro- 
visions of the Communications Act, the Commis- 
sion's Rules, or its policies promulgated thereunder. 


ae To determine whether, in the light of the facts 
adduced upon the foregoing issues, the public interest, 
convenience, or necessity would be served by a grant 
of the application in question." 


(b) It directed the participation in the proceeding of its 
Broadcast Bureau counsel, who attended all sessions 
and fully participated in examination of witnesses. i 
(R. 1134-1137) The Bureau counsel directed 
numerous questions at Issue No. 2, (Transcript of 


Hearing, Tr. 533- Tr. 535). 


tt is well to note that Appellant never requested that the Commission enlarge 
the issues, nor did it take any exceptions to the issues. 
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It appointed an Examiner to hear the protest, to rule 
on questions of evidence and to prepare an Initial De- 
cision. (R. 1138) 


It heard oral argument on the exceptions to the Ex- 
aminer’s decision and rendered a decision which 

fully considered all questions and evidence presented 
in the’ case. (Transcript of Oral Argument, Tr. 1049- 
Tr. 1103) 


It considered questions presented by a Petition for 
Reconsideration and rendered an opinion on its merits. 
(R. 2269-2272) 


What did the Intervenors do? 


(a) 


They offered to supply Appellant any information it 
wanted, which was in their possession, and which was 
pertinent to the issues (Transcript of Hearing, Tr. 8- 
Tr. 12, Tr. 14, Tr. 34- Tr. 35, Tr. 59- Tr. 61, 
Tr. 234, Tr. 289, Tr. 305, Tr. 312, Tr. 338, Tr. 
426, Tr. 508, Tr. 538, Tr. 709) Appellant did not 


make any requests for information of any nature. 


At the hearing Intervenors took the lead and respon- 
sibility of introducing primary and basic evidentiary 
material dealing with the issues, even though Appel- 
lant had been given the burden of proof and the burden 
of proceeding with the evidence, and even though 
protestant had made no showing at all in some areas 
of the issues. 


What did the Protestant do? 


(a) 


It examined the principal of Intervenors, without no- 


ticeable limitation, on any aspect of the share-time 


operation it chose to pursue. (Transcript of Hearing 
Tr. 433- Tr. 528) 
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(b) It offered no evidence of its own as to any aspects of 
the share-time proposal, the initiation of the joint — 


project, or its impact on programming. : 

It is respectfully submitted that the actions described aboye, the 
record of the hearing and the detailed consideration given all of Appel- 
lant's contentions, clearly constitute observance of the Court's instruc- 
tions in Case No. 12, 252 to “appraise ‘the circumstances surrounding 
the amendment of the original applications (of WHEC and Veterans) and 


the initiation of the joint project'." 


The Examiner and the Commission arrived at the following findings 
and conclusions on the share-time issue (No. 2) and the contentions of 
Appellant herein (Protestant below) (R. 2119-2137): ! 


| 
"SHARE- z= AGREEMENT" 


"45. It is the Sontention ‘of the protestant, as set forth in 
issue No. 2, that the share-time agreement entered into by and 
between WHEC and Veterans contravenes the Communications 
Act, the Commission's Rules or its enunciated policies. 


"46. The share-time agreement provided in substance ! 
that: (1) the parties would share equally, construction costs, 
television equipment investment and operation and maintenance 
at the transmitter site (each constructing and maintaining its» 
own studio); (2) the broadcast day would be shared according 
to an attached schedule which allocated to WHEC the time seg- 
ments 3a.m. to6 p.m. Monday, Wednesday and Friday; 5 
p.m. to 3a.m. Sunday and Saturday, and 7 p.m. to 3 a.m. 
Tuesday and Thursday and to Veterans the time segments 
3a.m. to5 p.m. Sunday and Saturday; 3 a.m. to 7 p.m. 
Tuesday and Thursday, and 6 p.m. to 3a.m. Monday, Wednes- 
day and Friday, and (3) each was to have a first refusal option 
to purchase the television station of the other. 


"47, Factors that influenced Veterans and WHEC to 
enter into the share-time agreement was the cost of a compar- 
ative hearing and the probable length of time before a Final | 
Decision. Prior to the execution of the share-time agree- 
ment representatives of WHEC and Veterans discussed the 
various methods of sharing the broadcast day in such a manner 
that it would be possible for both to have equal opportunity for 
programming, for service to the community and profit from | 
operation. The program directors for WHEC and Veterans 
discussed possible network affiliation by the share-time 
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operators and it was agreed that an attempt would be made to 
obtain both a CBS and an ABC affiliation. It was also in- 
formally agreed that if a network program originated during 
the hours of one of the share-time operators and extended 
into the time segment allocated to the other that the program 
would be continued into that period. No joint programming 
was contemplated and there was no plan whereby the parties 
would agree as to what programs were going to be broadcast 
by either party. 


"48. Veterans and WHEC shared equally in the cost of 
the construction of the transmitter building and in the purchase 
and construction of the antenna. All of the equipment in the 
transmitter building is used for operation of Channel 10. Its 
cost was shared equally and is jointly owned. The power 
charges are shared jointly. The respective employees of 
WHEC and Veterans are in sole charge of the transmitting 
equipment when their respective stations are operating. 


49. | Since commencing operation, Veterans and WHEC 
have operated in accordance with the schedule set forth in the 
share-time agreement. There have been occasions when 2 
professional baseball game was being televised by Veterans 
and the game was in progress at the time WVET was to 
terminate broadcasting. On such occasions WHEC permitted 
Veterans to operate during its time segment until the game 
was completed and the Commission was notified of this devia- 
tion. Veterans' president could not recall any payment being 
made to WHEC for the use of this time. Veterans and WHEC 
have agreed that when a network program originated on one 
applicant's allocated time period of operation and could not be 
completed before the station left the air the other station would 
continue the program on its allocated period of operation. How- 
ever, there is no agreement between the two applicants as to 
whether the second station would continue to televise live a 
local special event program originating during the time seg- 
ment of the other licensee. Veterans' president expressed 
the opinion that such agreement was unnecessary since such 
events did not normally occur. 


"50. | In formulating its program schedule, Veterans 
confines itself to programs which, with the exception of base- 
ball and one or two network shows (i.e., Omnibus), are 
completed within the hours allocated to it under the share- 
time agreement. One of the share-time operations has no 
more control over the programs broadcast by the other than 
over a competitive television station operating on another 
channel. The president of Veterans studies and considers 
the program schedule of WHEC when making up Veterans’ 
program schedule. WHEC and Veterans have come to no 
agreement in determining distribution of percentage of 
classifications of program for the total operation of the 
station. | Federal contends that there, thus, is no standard 
of distribution of types of programming as between religious, 
commercial, sports, news, etc., for the total operation of 
Channel 10. Because of the agreed-upon division of time of 
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combining of spot announcements for frequency discount pur- | 
poses, which led the Commission to find that share-time 

operations are not to be encouraged. The single practice 

shown is of minor significance in the light of countervailing 
facts. The share-time operation here under consideration 
proposes a well-balanced division of operating hours; and, | 
furthermore, the evidence does not support a conclusion that — 
operation under the share-time agreement has resulted in an | 
inability on the part of the share-time permittees to operate 
in harmony and in accord with the public interest standard. | 
Nor is there any showing of a lessening of competition between 
the standard broadcast stations owned by Veterans and WHEC. 
It is concluded, therefore, that the share-time agreement does 
not contravene the provisions of the Communications Act, the 
Commission's Rules and Regulations, or its enunciated policies." 


| 
| 
i 
| 





In its brief (App. Br. p. 48) Appellant states: 


"In other words, as Federal reads this Court's earlier decision, 
the Commission was really given nothing more than a fair op-' 
portunity to remove any doubts concerning the "quickie" grants 
of 11 March 1953, and the Commission should have read Appeal 
No. 12,252 as warning that it would again be sustained only if, 
upon the required re-examination, the Commission demonstrated 
a sincere desire to obtain and evaluate all pertinent facts; but, 

this the Commission did not do." 


Perhaps Appellant is confused as to the role of the Commission in 
passing on applications for television (or broadcast) authorizations. 
The regulatory scheme calls for submission of requests for facilities on 
application forms prescribed by the Commission (in this instance, Form 
301). This form calls for information on the legal, technical, and fi- 
nancial qualifications of the applicant and a full disclosure as to identifi- 
cation of the applicant with any other radio or TV communications media, 
and a description of business interests, which, in turn, would reveal the 
identification of the applicant with all other media. [ Section 308(b), 
Communications Act of 1934, as amended, 66 STAT 715, 47 U.S.C.A. 
Sec. 308(b) (1952); FCC Rules and Regulations, Sec. 1.301 (a), 1.304 (a), 
1.322 (a) (1), 3.622(a)]. The Commission has the power, but it does not 
have the appropriation or staff, to conduct its own investigation of every 
application filed with it. The Commission relies on the representations 
made to it under oath in the Form 301. | 
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Here, however, not only did the Commission have before it com- 
plete information as called for by Form 301, but it had an operating his- 
tory in its records on WHEC, operated by one of the Intervenors, and 
WVET, operated by the other Intervenor. Both of these stations had 
been for several years (WHEC much longer than WVET) licensees of the 
Commission. This record was available to the Commission to take into 
consideration when it evaluated the share-time television proposals. 


Appellant further contends (App. Br. p. 48) that the Commission 
made no inquiry into the effect of the share-time operation on program- 
ming. If Appellant is contending that the Commission did not make a 
formal order initiating a specific inquiry by its own staff into the effect 


of share-time operation on programming in Rochester, it is unquestion- 
ably correct. If, however, Appellant is contending that (1) the Com- 
mission did not provide an issue in.the Protest Hearing under which this 
matter could be pursued; or (2) that he offered evidence on the subject 


and it was excluded; or (3) that the record contains no evidence on the 
subject, then the Court's attention is respectfully directed to the following: 


(a) Issue No. 2 is broad enough in scope to encompass 
relevance of testimony on this point. The Appel- 
lant did not object to the issues, nor did it petition 
to enlarge or change them. It affirmatively stated, 
that it was satisfied with the issues. 


Appellant offered no evidence, outside of examina- 
tion of Intervenor's principals, in this area. Tt was 
permitted, however, without noticeable limitation, 
to cover any aspect of the share-time proposal upon 
which it wished to examine. 


= Transcript of Pre-Hearing Conference, Tr. 3: 


Mr. Johnston: .* * * "As for the igsues, I think we are satisfied with 
“them, but we don't want to be precluded from 
filing a petition for enlarging or modifying the 
issues within the 15-day a " 
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It is difficult to imagine any phase of the share-time 
operation into which inquiry was not made. } 


The Appellant (as Protestant below), the Intervenor 
(as Applicants below), and the Appellee (the Broad- 
cast Bureau below) all submitted Findings of Fact — 
dealing with the question. | 


The Examiner and the Commission made findings on 
the programming aspects of operations under the _ 


share-time grants (supra). 


It is contended by Appellant that its efforts to expose the diticalties 
of programming under a share-time arrangement were balked by the Com- 
mission (citing Transcript of Hearing, Tr. 443 to Tr. 512). The 
witness was Mr. Lyke, president of Intervenor Veterans Broadcasting 
Company. During these pages counsel for Appellant asked approximately 
182 questions which were not objected to and were answered; asked one 
question to which objection was made and overruled and which was then 
answered; and one question which was not answered because an objection 
of the Appellee or the Intervenor had been sustained. Is this being balked? 


It is further contended by Appellant (App. Br. p. 48) that the Com- 
mission made no finding or conclusion with respect to the effect of the 
share-time arrangement on programming. Obviously, the Commission 
did not give Appellant the findings and conclusions it wanted in this field, 
but there is no question that it made both findings and conclusions. (supra). 





Appellant contends the Commission failed to examine into the cir- 
cumstances surrounding the amendment of the original applications al- 
though (Appellant contends) it was expressly directed to do so by decision 
in Appeal No. 12,252 (App. Br. pp. 48-49). Once again, Appellant is 
correct, so far as Intervenors know, that the Commission did not initiate, 
conduct, or report formally on an examination of the circumstances sur- 
rounding the amendment of the original applications. However, when 
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then Commission granted the applications in March, 1953, it had the 
following representations before it under oath by the Intervenors: 


"THIS AGREEMENT, made and entered into this 28th day of 
February, 1953, by and between VETERANS BROADCASTING 
COMPANY, INC. (hereinafter called "Veterans") and WHEC, 
INC. (e2reinafter called "WHEC"): 


"WHEREAS, Veterans and WHEC have filed mutually exclusive 
applications with the Federal Communications Commission re- 
questing authority to construct television stations to be operated 
on VHF Channel 10 in Rochester, N. Y.; and 


"WHEREAS, the parties desire to provide a second television 
service to the public in the Rochester area at the earliest pos- 
sible time; and 


“WHEREAS, Section 3.622 of the Federal Communications Com- 
mission's Rules and Regulations contemplates the sharing of TV 
channels; and 


"WHEREAS, the parties hereto are desirous of avoiding the de- 
lay and costs involved in the present Federal Communications 
Commission hearing procedure; . . ." (As set out in share- 
time agreements attached to March 2, 1953 amendment of 
Veterans Broadcasting Co. application, BPCT-833, Docket No. 
10447 and February 28, 1953 amendment of WHEC, Inc. ap- 
plication BPCT-326, Docket No. 8968) 


"Statement Regarding Competition 


This proposal for time-sharing for Channel 10 in 
Rochester has been arrived at after careful consider- 
ation of the following factors: 


1. The desirability ofbringing a second competitive 
TV service to Rochester which now has over 160, 000 
sets; 


2. The time which would be expected to elapse be- 
fore the Commission could order a hearing on these 
competitive applications. A rough estimate, based on 
the priority of the city, would be two years. 


3. The expense and delay inherent in contesting, 
via the hearing procedure, these applications. 


4.| The necessity and desirability of preserving 
competition between AM station WHEC and WVET. 


5. The expectation that there would be competi- 
tion, even on channel 10 for business to be scheduled 
on the respective times occupied by each station. 


On a share time basis, there will be no interlocking 
of ownership interests (except for the sharing of 
transmission costs); there will be no intermingling 
of directors, stockholders, or officers; and each 
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station will have full and final control over the 
programs to be presented to the public during its 
occupancy of Channel 10. 


"Experience with AM stations, which in some 
instances has been unfortunate, should be no pre- 
cedence in this case for the following reasons: 


1. Each license will have equality of opportunity 
for programming, service and revenue. 


2. The dollar volume of expected business is 
such that neither station should suffer in its program 
for lack of revenue. 


3. The co-extensive TV service area, day and 
night and absence of different engineering problems 
day and night (which did not obtain in AM) militates 
in favor of smooth relationships insofar as time- 
sharing is concerned. 


"Veterans Broadcasting Co. hereby requests a 
grant of its amended application for time-sharing 
on Channel 10 on the basis of representations made 
hereinabove." [Statement of Veterans Broadcasting 
Company attached to March 2, 1953 amendment of 
application BPCT 833, Docket No. 10447] 


At the hebiring the following questions and answers were given by 


Mr. Lyke on the circumstances surrounding the amendment of the origi- 
nal applications. (Transcript of Hearing, Tr. 930-Tr. 938): 


"BY MR. FLETCHER: 


Q Now, Mr. Lyke, in the following series of questions mo 
going into the nature of the proposal for the time-sharing ar-' 
rangement and its background. Was it the original plan of Vet- 
erans to go through with a competitive television case with , 
WHEC, Inc., and any others who might apply for full eerie 
of Channel 10 in Rochester? 


A Yes, it was. 


Q What were the factors which influenced Veterans and | 
which you took into consideration in deciding whether to propose 
a time-sharing arrangement for Channel 10 with WHEC, Inc. ? 


A Well, we studied the problem of how long it would take 
us to go through a competitive hearing. By studying the priority 
tables it was pretty obvious Rochester would probably not get a 
hearing and get a final decision for two or more years. We | 
were not prepared to wait that long if we could find some other 
suitable method of getting the second television service to | 
Rochester before that time. | 


Secondly, the costs involved of the competitive hearing : 
would have been rather substantial, and we were interested in 
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not going into that expense if we could possibly find other 
suitable methods. 


I guess those were the basic ones. 


Q Ingeneral, what joint activities were proposed to be 
undertaken by the two time-sharing applicants ? 


A Just the purchase and operation of the transmitter 
and the associated transmitting equipment. 


Q Was it contemplated that any programming would be 
done jointly? 


A No. 


Q@ How did you and WHEC work out the schedule of hours 
to be shared? 


A Well, Gunnar Wiig, who was then the general manager 
of WHEC,| Inc., and I visited over a period of about two weeks 
discussing possible methods of sharing the broadcast day in 
such a manner that it would be possible for us to have equal 
opportunity for programming, for service to the community 
and for making profit out of the operation. We spent consider- 
able time and finally came up with the method that was proposed 
in the application. 


@ Why did you split up 24 hours a day? 


A Well, principally we saw that the start of broadcasting 
by either of the two stations involved, that their days of oper- 
ation would be within their control. It would be‘not necessary 
for them to have any future agreements. For example, we were 
proposing to sign on at, say, ten o'clock on Sunday morning, but 
inasmuch as we had split the entire 24 hours starting at 3:00 a.m. 
we could without further consultation with WHEC start broadcast- 
ing any time up to 3:00 a.m. on Sundays, and that was the erie 
pal reason for breaking the entire 24 hours. 


Q Do you mean to start broadcasting any time after 3:00 
&.m. ? 


A After 3:00 a.m. "Upto" Isaid. I meant -- 
Q Back up to? 
A Back up to. 


Q Have you prepared an exhibit setting forth the schedule - 
of property proposed to be jointly owned? 
A Yes, I have. 


Q Is this schedule accurately set forth in Veterans Ex- 
hibit No. 11? 
A Yes, itis. 
* | * a a * * * 


Q Mr. Lyke, have you prepared a combined program 
schedule from the time-sharing applications showing the full 
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week's programming, taking both proposals into Consideration 
and showing which programs were proposed to be originated | 
by each respective applicant? 


A Yes, Ihave. 


Q Is this set forth in the document which has been marked 
for identification as Veterans Exhibit No. 12? 


A Yes. 


Q Will you please explain the color identification appear- 
ing in the exhibit? | 


A In the left-hand column which encompasses the time of; 
the various programs we have colored that portion of time 
occupied by WVET-TV programming in red, and we have 
colored the part of the programming which falls under the 
operation of Channel 10 by WHEC-TV in blue. 


Q Is this information taken from the two applications of i 

WHEC, Inc., and Veterans? | 

A Yes, it is. 

* * * * * * * 

Q Mr. Lyke, who negotiated this time-sharing arrange- 
ment? 


A I did on behalf of Veterans. Gunnar Wiig on behalf of | 
WHEC, Inc. i 


Q Over what period of time did the negotiations continue ? 


A Approximately two weeks, from about the middle of ! 
February I guess until the time the:applications were filed, 
1953. 3 


Q Who initiated the idea? ! 


A So far as I first heard about it, you called me from 
Washington suggesting this as a method. I thinkitwasona | 
Friday night about the middle of February. 


Q Well, I wasn't thinking so much about my part in it as_ 
I was between the two parties: Did you make the suggestion | 
to WHEC? 

A Idon't recall. I'm not positive which one ofus. I 
called them after you called me. I called Gunnar and sug- 
gested that we discuss it. But we had talked about it before | 
so it was not-- I wouldn't say that was the original ideaas _ 
far as some method of operating. 2 

Q How many hours per week of operation was it contem-| 
plated would result from the time-sharing operation? 


A Approximately a hundred hours per week. 
* 5 * *x a A 








Q Have there been any instances, Mr. Lyke, where you : 
have been unable to present programming which the station  . 
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considered to be worthy of presentation by reason of the 
limitations on your hours of operation? 


A No, I don't think so. 


Q Was it contemplated that there would be competition 
between WHEC-TV and WVET-TV for local advertising ? 


A Yes. 
Q Has such competition actually resulted? 
A Yes, it has. 


Q@ Was it contemplated that there would be competition 
between WHEC-TV and WVET-TV for national spot advertis- 
ing? 

A Yes. 

Q Has such competition actually resulted? 


A Not to the extent that we anticipated. The national 
advertiser has in most cases a pretty firm idea of where he 
wants his program to run and what day of the week, what 
adjacencies he's interested in, and quite often we have found 
that has not been something that we have been able to use our 
salesmanship on. I wouldn't say that the competition between 
the two halves, the two operators of Channel 10 have been 
nearly as great nationally as we had originally anticipated. 


Q Is that due to any change in the attitude on the part of 
WHEC or WVET or due to other factors? 


A Strictly other factors. There's no change in attitude. 
Strictly due to other factors. 


The Examiner and the Commission made findings and conclusions 


on the circumstances surrounding the amendment of the original appli- 
cations as set out in the Examiner's findings, paragraphs 46, 47, and 48, 
and conclusions, paragraph 8; and the Commission's findings, para- 
graphs 47, 48, and 49, and conclusions, paragraph 9 (Supra, R. 2119- 
2137, 2184-2203) . 


Apparently the Appellant (App. Br. p. 49) wants the Court to in- 
dulge in unguided "speculation" as to what might have convinced the 
Gannett interests to see "fit to make Veterans a 50-50 partner in 
Channel 10 in Rochester." There is nothing in the record to suggest, 
intimate, or imply that the share-time agreement was anything other 
than a fair agreement, openly arrived at by responsible parties, each 
making its own decisions, for reasons stated both in the amended 
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applications and in the hearing, and "found" by the Examiner and the 
Commission in their respective (even though duplicative) findings of 
fact (R. 2119-2137, 2184-2203). ! 


Appellant (App. Br. p. 50) characterizes as "careless" the deci- 
sion from which this appeal is taken in this case. It does not state 
whether this raises a due process issue, or whether he thinks the Court 
should reject the decision for the simple, unexplained reason that the 
decision of the Commission was "careless". As a matter of fact, a 
review of the record will clearly reveal that the Examiner went to 
great lengths to give Appellant full leeway to present evidence and tie 
it in to the issues. Also, the Appellant has urged (App. Br. p. 50) that 
"clowning conduct of one Commissioner during oral argument" isa 
basis for condemning the entire proceeding below. We are cited no 
authorities for this conclusion nor is it explained how Appellant was 
prejudiced by the colloquy between Commissioner Mack and counsel 
for one of the Intervenors. A reading of the cited portion of the tran- 
script of oral argument would, if indicating anything, indicate a preju- 
dice against share-time grants in favor of Appellant's position. In any 
event, Commissioner Mack did not participate in the final decision by 
the Commission and this assertion consequently has no bearing on this 
appeal. : 


Appellant contends (App. Br. p. 50) that the Commission cut it off 


"at every turn of the road and restricted the record to the narrowest 
possible limits -- indeed restricted it beyond the possible -- ss 


There is set out here every instance in the Proceeding below 
where Appellant endeavored to offer evidence through exhibit material 
or testimony and an objection thereto was sustained, and the reasons 
for sustaining the objection: ! 
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TR. 72-80 


Federal Exhibit 5 dealing with articles in Gannett newspapers 
concerning litigation over Channel 10 in Rochester was ex- 
cluded because the newspaper articles were published subse- 
quent to the "cut-off" date of March 11, 1953 agreed upon by 
the parties at the Prehearing Conference. 


TR. 109-112 


Federal Exhibit 8 was excluded from evidence because it was 
an article printed in a non-Gannett newspaper and was ruled 
irrelevant to the issues in this case. 


TR. 145-146 


Mr: Roberts, counsel for appellant) - "Now, I will ask 
you whether or not the form of Government of Rochester and 
the county in which it is located is influenced by the available 
newspaper coverage in the community?" 


Objection sustained because witness had not been 
qualified to give opinions such as were requested. 


TR. 204-207 


Federal Exhibit 16 was not received in evidence because of 
objections to the fact that it related to a newspaper article 
which was published subsequent to the "cut-off" date of 
March ii, 1953. 


TR. 245-247 


Witness' observations which were not responsive to the ques- 
tion were deemed to be hearsay and were stricken for that 
reason. 


TR. 263-273 


Witness' testimony concerning financial injury of WSAY 
stricken because the Examiner ruled the extent of financial 
injury of WSAY was not in issue. 


TR. 342. . 


Q (By Mr. Roberts) *** "Do you declare, Mr. Miller, that 
your Rochester Democrat and Chronicle is a Republican news- 
paper?" 


Objection sustained because of irrelevance. 
TR. 343 Se 


_Q (By Mr. Roberts) - "Is there any of your papers in the New 
York area--the Gannett papers, I mean--which is stated to be, 
on its masthead, a Democrat paper?" 


Objection sustained because of irrelevance. 
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TR. 354 


Q (By Mr. Roberts) - "Now I ask you whether or not there is | 
any governmental regulation of your rates in the newspaper 
business in the sense that there is for a public utility?" 


Objection sustained because it called for a legal 
conclusion. 


TR. 364 


Q@ (By Mr. Roberts) - "May I ask if you're informed as to the | 
case before the Federal Communications Commission inthe | 
United States Circuit Court for the District of Columbia and 
the Supreme Court of the United States involving activities of | 
Gannett Company in connection with the control of WOKO?" 


| 
Objection sustained for lack of relevance to the | 
issues. ! 


TR. 370 


Q (By Mr. Roberts) - "J']] ask you in your examination of the | 
history of this company whether or not Gannett has on several 
occasions filed for an AM or TV application maintained its filing 
in contest with other parties and then abandoned the application 
without proceeding with construction?" 


Objection sustained because question was not relevant 
to the issues. 


TR. 422 | 


Q (By Mr. Roberts) - "I will ask you if there was, in fact, any 
loan agreement involved in your letter of February 27--any | 
firm agreement--which you filed with the Commission on | 
page 940 as Exhibit 7-F of at 


Objection sustained as calling for a legal conclusion. 


TR. 450 


Q (By Mr. Roberts) - "What kinds of programming did you 
produce in the sense of broadcast over your Channel 10 in 
Rochester by WVET on Sunday?" 


Objection sustained "insofar as programming actually 
put on by the stations, after they went on the air, be- 
cause I just don't think the Court could have been tell- 
ing us to reappraise something which wasn't in exist- 
ence at the time the protest was filed." (From the 
Examiner's ruling at TR. 464.) 


TR. 514 


Q (By Mr. Roberts) - "Well, in the operation of your shared- 
channel station, do the frequencies computed in allowing | 
frequency discounts apply only to showing on your own station: 
or on both stations?" 


Objection sustained based upon argument that the ques- 
tion was irrelevant to the issues. (Note: Ata subsequent 
place in the Record the question was asked again and 
answered without objection. ) | 


| 
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TR. 522 


Q (By Mr. Roberts) - "Do you know whether or not there are 
combination rates between the morning and evening Gannett 
newspapers?" 


Objection sustained on the ground that the ee was 
"going pretty far afield." 


TR. 565 


Q (By Mr. Roberts) - "Now did you in connection with the con- 
struction of your television station incur an indebtedness in ex- 
cess of $126, 000 to the General Electric Corporation?" 


Objection sustained because it related to events sub- 
sequent to the March 11, 1953 "cut-off" date. 


TR. 569-572 


Federal Exhibit 24 consisting of a contract of February 15, 1955 
between Veterans and General Electric Company excluded from 
evidence because it was executed subsequent to the March 11, 
1953 "cut-off" date. 


TR. 576 


Q (By Mr. Roberts) - "And was this agreement in force up to 
the very day before you filed your March 4 application, 1953?" 


Objection sustained as calling for a legal conclusion. 
TR. 623 


Q@ (By Mr. Roberts) - "Are you of your own knowledge famil- 
iar with any major and important news story which you know to 
be known to the management of the Times-Union and which was 
not printed in those papers?" 


Objection sustained because of failure to lay a foundation. 
TR. 633 


Q@ (By Mr. Roberts) - "Did you see the police record and the 
charges against them?" 


Objection sustained on hearsay grounds. 
TR. 1,006-1, 007 


Federal witness Corey testimony as to "strangling" of patients 
at Rochester State Mental Hospital stricken because of hearsay 
nature. 


TR. 1008-1009 


Testimony of Federal witness Corey stricken as being hearsay 
in character. 


These twenty-two instances cover a span of seven days of testimony. 
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The entire transcript must be reviewed to establish the flagrant 
misstatement involved in the instant characterization of the record by 
Appellant. The record speaks for itself. No reasonable effort to pursue 
matters pertinent to the issues was ruled out by the Examiner. On the 
contrary, many lines of inquiry, which initially did not appear to be 
pertinent, were permitted to be pursued to see if they could be tied into 


the issues. 


mm 


THE PROTESTED GRANTS WERE LAWFULLY AUTHORIZED | 
AS STATED BY THIS COURT IN ITS DECISION INAPPEAL | 


NO. 12,252 | 


The Appellant does have the graciousness in connection with this 
issue to suggest that "in a measure" it was once before the Court in 
Appeal No. 12,252. In fact, the precise issue, with the precise conten- Vico 
tions and arguments, was presented. The question is clearly res judi- = Sie 
cata, unless Appellant is in a position to show the difference in the facts ( 





/ 
and argument.° No such effort is made by Appellant. The Court can, ECA aA 
NJ 


with complete propriety, dispose of this question by reference to its 
previous decision (Federal Broadcasting System, supra), where it said: 


"Nothing in law or fact authorizes us to reach any other conclu- 
sion than that the action in question was taken by majority vote 
of the Commissioners present and voting. "'7 


| 
6 Commissioner v. Sunnen, 333 U. S. 591, 597, 68S. Ct. 715, 719, 92 L. Ed. 
898, 905 (1947): "The same general rule of res judicata applies to repetitious 
suits involving the same cause of action. It rests upon consideration of economy 
of Se time and public policy favoring establishment of certainty in legal 
relations." 


7 Wid. at p. 565. 
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IV 


THE REBROADCASTING ISSUE SHOULD NOT BE RESERVED 


A reservation of an issue is attempted by Appellant (i.e., "whether 


the Commission properly resolved the rebroadcast issue in the proceed- 
ings below ?") which is of doubtful appropriateness and should not be 
allowed by the Court if it is going to have any impact whatsoever on the 
outcome or timing of the decision of the Court on this appeal. Assuming 
Appellant was granted certiorari in the case referred to and assuming 
the U. S. Supreme Court reversed this Court in Federal Broadcasting 
System, Inc. v. Federal Communications Commission, __ U.S. App. 
D.C. _, 266 F.2d 922 (1959), what happens to the decision on this 
appeal in the meantime? Even if the Commission should be held to 
have erroneously, as a matter of law, interpreted the law on rebroad- 
casting, this would not have influenced the outcome of the protest hear- 
ing, because (1) Intervenors’ conduct in connection therewith did not 
involve the share-time grants or operations and (2) Intervenors' con- 
duct was completely consistent and in accord with the Commission's 
own interpretation of the law and its rules regarding rebroadcasting. ° 
There are avenues, or forums, by which Appellant can litigate its legal- 
ly untenable theory of the rebroadcast law, but this problem has nothing 
to do with the share-time grants of two TV stations in Rochester. Un- 
less Appellant makes an adequate showing as to relevance and necessity 
for reservation of the issue, it is requested that the Court disallow the 
attempted reservation. There is a substantial factual difference in the 
cases, and the parties are not the same. Appellant should be held, by 
the attempted reservation, to have abandoned its issue on this point and 
the attempted reservation be disallowed. There should be some finality 
to this case, which has been going on since March 11, 1953. 


: See Report on Amendment of the Rebroadcasting Rules, 1 Pike and Fischer 
Radio Reg. (Pt. 3) 91:1131 and 1136. 
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CONCLUSION 


For the foregoing reasons, the Orders of the Federal Communica- 


tions Commission complained of should be affirmed. 
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THOMAS H. WALL 
JOHN B. JACOB 
JEROME H. HECKMAN 


Munsey Building 
Washington 4, D. C. 


Attorneys for 

WHEC, INC., Intervenor 
FRANK U. FLETCHER 
ROBERT L. HEALD 


Munsey Building 
Washington 4, D. C. 
Attorneys for 


VETERANS BROADCASTING 
CO., INC., Intervenor : 





August 14, 1959 


Of Counsel: 
DOW, LOHNES & ALBERTSON 


Munsey Building 
Washington 4, D. C. 


SPEARMAN & ROBERSON 


Munsey Building 
Washington 4, D. C. 








